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l. Summary

We have analyzed the comments in the case and rebutta briefs submitted by interested partiesin the
antidumping duty investigation of magnesum metd from the Russan Federation. Asaresult of our
andysis, we have made the appropriate changes in the margin caculation. We recommend that you
approve the positions we have developed in the Discussion of Interested Party Comments section of
this memorandum.

I1. Background

On October 4, 2004, the Department of Commerce (the Department) issued its preliminary
determination in the antidumping duty investigation of magnesum meta from the Russan Federation
(Russa). See Notice of Preliminary Determination of Salesat Less Than Fair Vaue and Postponement
of Final Determination: Magnesum Metal From the Russian Federation, 69 FR 59197 (Oct. 4, 2004)
(Prdliminary Determingtion). The period of investigation (POI) is January 1, 2003, through December
31, 2003. Weinvited parties to comment on the Prdiminary Determination On January 7, 2005, we
received case briefs from the Petitioners,* Northwest Alloys, Inc. and Alcoa, Inc. (collectively, Alcoa),

L The Petitionersin this case are, collectively, U.S. Magnesium LLC (U.S. Magnesium), United Steelworkers
of America, Local 8319, and Glass, Molders, Pottery, Plastics and Allied Workers International, Local 374.



and both Respondents.2 On January 12, 2005, we received rebuttal briefs from the Petitioners and
both Respondents.

[11. List of issues

Gengrd Issues

=

Scope of the Order - One or Two Classes or Kinds of Merchandise

2. Electricity Costs - Whether to Disregard or Adjust Reported Electricity Coststo
Account for Digortionsin the Russian Electricity Sector

3. Barter Sales

Company-Specific |ssues

A. Avigna
4, Sales Through Bonded Warehouse
5. Moded Matching of Certain Avisma Products
6.  Constructed Export Price (CEP) Offset
7. Payment Dates for Certain Home-Market Sales
8. By-Product Credit
0. Depreciation Expense

10. Non-Operating Income and Expenses
11. Interest on Affiliated Party Loan
12. Foreign Exchange Gains and Losses

13. Modd Matching of Certain SMW Products
14. Date of Sde

15.  Sdesto the Russan Government Stockpile
16.  Cetain Sdling Expenses on Sdes to the Stockpile
17. Domedtic Inventory Carrying Codts

18. Sdling Expenses Reported in the Cost File
19.  Gened and Adminigrative (G&A) Expenses
20. Factory Overhead

21. By-product Offset

22. Major Input

23. Weighted Average Per-Unit Cost

2 The Respondents in this case are JSC Avisma Magnesium-Titanium Works and VSMPO-Tirus, U.S.
(Avisma), and Solikamsk Magnesium Works (SMW).



24.  Generd and Adminigtrative Expenses - Solikamsk Desulphurizer Works (SZD)

V. Discussion of Interested Party Comments

Comment 1. Scope of the Order - Oneor Two Classes or Kinds of Merchandise

Both Avismaand Alcoa argue that the Department erroneoudy determined that pure and dloy
magnesium condtitute one like product. They claim that the Department should find that pure and dloy
magnesium condtitute separate classes or kinds of merchandise. Avismaand Alcoa point out that the
Internationa Trade Commission (ITC) found two like products in its investigation of this case and that
higtoricaly the Department has aso found pure and alloy magnesium to be separate classes or kinds of
merchandise. For example, Alcoa notes that in Pure and Alloy Magnesium from Canada and Norway
(1992), Pure and Alloy Magnesium from the People’ s Republic of China, the Russian Federation, and
Ukraine (1994), and Pure Magnesum from China, Isragl, and Russia (2001), the Department found
separate classes or kinds of merchandise. In the ingtant case, Alcoa clams that the Department has not
provided any basis for its departure from past precedent.

Alcoa gatesthat, in its Preliminary Determination, the Department uncritically accepted the Petitioners
arguments. According to Alcoa, one of the basic flaws in the Petitioners submissions flows from a
misunderstanding of the nature of beryllium. Alcoaand Avisma sate that mogt aloy magnesum
products contain beryllium, aknown carcinogen, and therefore cannot be used in the production of
auminum beverage cans. Further, Alcoa claims that while the Petitioners noted a minute trace
tolerance for beryllium in Alcoa s sourcing specifications, beryllium occurs naturaly and isimpossible to
remove entirely. Alcoa s referencesto “beryllium-freg” magnesum refer to magnesum to which
beryllium has not been intentionaly added. Alcoa concludes that the amount of beryllium that Alcoa
deems acceptable is less than the amount of beryllium typicaly required in dloy magnesum
goplications.

Avisma and Alcoa date that in evauating whether products should be classified as separate classes or
kinds of merchandise, the Department determines whether thereis aclear dividing line between product
groups. Avismaand Alcoa cdam that thereisaclear dividing line between pure and aloy magnesum
based on thefive criteriain a Diversfied Products anadlyss. See Diversified Products Corporation v.
United States, 572 F. Supp. 883 (1983) (Diversfied Products). Fird, they have different physicd
characteristics and are classfied under separate Harmonized Tariff Schedule (HTSUS) subheadings.




Second, the ultimate purchasers have different expectations as to form, quaity, and purity. Third, they
have different ultimate uses pure magnesum is primarily used in dloying duminum, as a chemica
reagent in sted desul phurization, and as a reducing agent for various nonferrous metas, while aloy
magnesium is primarily used in die-cagting. In certain gpplications, aloy magnesum can beused asa
subdtitute for pure magnesum; however, such subdtitution is limited to dloy products thet are beryllium-
free. In contragt, beryllium is arequirement in die-casting applications. Fourth, they have different
channels of trade: pure magnesum is sold to auminum producers and to sted manufacturers; aloy
magnesium is primarily sold to die-cagters (there is only alimited channe of distribution where some
types of dloy are sold to certain duminum producers and sted manufacturers). Findly, the focus of
marketers in advertising the respective qudities of these two products differs sgnificantly due to the two
digtinctive end-use markets. Alcoa notes that there is no evidence on the record with regard to
marketing that suggests the Department should depart from its past precedent.

Alcoa strenuoudly objects to the Department’ s “embrace” in the Prdiminary Determination of certain
statements made by the Petitioners to the effect that beverage-can-stock producers are willing to use
aloy magnesum with beryllium content, or have the technology to render the beryllium content
innocuous ether through specid coatings on the beverage-can walls or through diluting the beryllium-
containing dloy by mixing it with pure magnesum. Alcoa datesthat: 1) it is concerned with its workers
processing dloys containing beryllium, not just with consumers ingesting beryllium, and diluting beryllium
content might protect the consumer but not the worker; and, 2) a least some of the Petitioners
assartions are hypothetica. Alcoa stresses in unequivocd terms that it “does not use any magnesum
dloy containing any intentiond additions of beryllium.” 1t dso sates, however, that it uses dloy
magnesum containing naturaly occurring amounts of beryllium not in excess of 1 part per million, which
it refersto as* beryllium-freeg” magnesum. Of the latter type, it Satesthat it has used only a*“very
limited amount.”

According to the Petitioners, the Department cited new information which was not on the record of its
previous determinations, showing that aloy magnesium is used as a subdtitute for pure magnesium. The
Petitioners note that the Department’ s previous finding of two classes or kinds of merchandise was 13
years ago and that technology has advanced to the point that two-way subgtitution is now possible.
Further, the Petitioners argue that applying the Diversified Products criteria clearly indicates one class
or kind of merchandise.

Department’s Position:

In our Preliminary Determinetion, we conducted our analysis of the scope of this investigation based on
the five criteriaof Diversfied Products and concluded that pure and dloy magnesum condtitute one
class or kind of merchandise. See Memorandum to Barbara Tillman, Magnesum Metd from the
Russian Federation: Like Product and Scope Issues, Sept. 24, 2004 (Product Memo) A public
version of this memorandum is available in the Centra Records Unit, Room B-099 of the Main
Commerce Building (CRU). Specificaly, we found that:
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. pure and dloy magnesium share Smilar product characterigtics, namely that they are lightweight,
low-density metals with a high strength-to-weight ratio.

. the expectations of the end users are generdly the same: ultimate purchasers of most varieties
use magnesum for its primary product characterigtic, namely that of a high strength-to-weight
ratio.

. in certain sectors of the magnesium industry pure and aloy magnesum are usd
interchangesbly.

. the channdls of trade are not different for pure and dloy magnesum: sdes are made mainly to
end users and the same sales representatives generally market both products.

. there was no evidence on the record of any differencesin the manner in which the two products
were marketed and advertised.

After reviewing our analyssin light of the comments of the parties, we determine again, aswe did in the
Priminary Determination, that the scope of this investigation includes only one class or kind of
merchandise.

It is gpparent from the parties arguments that one issue underlies the gpplication of dl five Diversfied
Products criteriac whether pure and aloy magnesium are interchangegble, or more specificaly, whether
aloy magnesium is an acceptable subgtitute for pure magnesum. Nearly every argument made under
each of the five criteria comes back to this same question.

We do not think it is necessary, however, to resolve the dispute between the Petitioners and Alcoa
over whether the dloys Alcoa uses contain “intentionaly added” beryllium, or whether Alcoa
theoreticaly could use such dloys through coating beverage-can walls or diluting these aloys with pure
magnesum.® There is ample evidence on the record, including statements by Alcan, Alcoa, and
Halaco, aU.S. producer of secondary dloy magnesium, to conclude that dloy magnesium, with and
without beryllium, can be used as a subgtitute for pure magnesium in certain gpplications of the
auminum industry and theiron and stedl desulfurization indudiry. This evidence and its rlevance to the
five Diverdfied Products criteriais discussed in detall in the Product Memo, and our andysisfor the
fina determination adopts the reasoning Sated therein. While there may not be complete
subgtitutability, afinding that two different types of a product congtitute one class or kind of
merchandise does not require a determination that one product is an identica replacement for the other,
but only that one product can be used as a substitute for the other. See, e.q., Wirth, Ltd. v. United
States, 5 F. Supp. 2d 968, 980 (CIT 1998).

s However, we agree with the Petitioners about Alcoa's vagueness in some of its assertions. Alcoa never
stated in atimely manner, for example, what the grade is of the "beryllium-free" alloy magnesium it uses, how much it
uses, or how it usesit. Itisdifficult to evaluate Alcoas arguments without knowing the answers to these questions.
(Alcoadid finaly state the grade of the product during the public hearing. However, the information provided at
that time was clearly untimely submitted and could not be taken into account by the Department in reaching its final
determination.)



With respect to Avisma s and Alcoa s argument that the Department does not distinguish this
determination from gpparently contradictory determinationsin prior investigations of magnesum, we
note that in every case, the Department must make a determination using the facts on the record of that
proceeding. We can only speculate about why certain facts on the record of this investigation were not
on the record of prior investigations concluded in 1992, 1995, and 2002. 1t may be that both
technologica or economic changesin the magnesum and/or duminum industry have dlowed or
encouraged the subdtitution of aloy magnesum for pure magnesium products that was not possblein
the past. In thisregard, we note the following excerpt from the I TC transcript in its concurrent
investigation, recording testimony by an officia of the duminum producer Alcan, traditionaly a user of
pure magnesium, but now a user in part of recycled (i.e., dloy) magnesum:?

The biggest change in the magnesum indudtry is.. . . the development of new technology
that permits the domestic production of high-quaity magnesium from scrap materid.
This change has had the most dramatic impact on Alcan's decisions regarding the
sourcing of magnesum.

In 2002, this technology was essentially non-existent. By 2003, Alcan was
sourcing a significant proportion of its magnesium from a domestic source and has the
cgpability of recycling magnesum scrap in the secondary magnesium. We forecast that
there will be a proportion of our magnesum needs that will be fulfilled by recycled
materias that will continue to grow dramaticaly over the next few years as more
sources are qudified and will surpass the quantity of magnesium source from other
domestic and foreign sources.

| TC Conference Transcript: Magnesum From China and Russa, Investigation Nos.: 731-TA-1071
and 1072 (Preiminary) a 118 (emphasis added).

In reading the above excerpt it isimportant to note that no parties to this investigation contest the fact
that recycled magnesum is recycled dloy magnesum, and that recycled dloy magnesum islikely to
contain beryllium since die cagters condtitute the largest consumer group of aloy magnesium, another
fact on which parties appear to agree. Thus, according to this statement, 2003, the year after the
conclusion of the previous magnesum investigation, was a watershed year for the magnesum and
auminum indudtries, dlowing for grester use of dloy magnesium where only pure magnesium had been
used before.

Comment 2. Electricity Costs- Whether to Disregard or Adjust Reported Electricity
Coststo Account for Distortionsin the Russian Electricity Sector

4 We referred to this page of the transcript specifically in aletter to parties on June 9, 2004, and requested
that parties provide us with comments on this testimony.



The Petitioners argue that the Department has the legal authority to adjust the Respondents reported
energy costs to account for recognized digtortions in Russia' s energy sector. In the Petitioners' s view,
section 773(f)(1)(A) of the Tariff Act of 1930, as amended (the Act), which states:.

Costs shdl normdly be caculated based on the records of the exporter or producer of

the merchandise, if such records are kept in accordance with the generally accepted

accounting principles of the exporting country (or producing country, where

appropriate) and reasonably reflect the costs associated with the production and sale of

the merchandise.
affords the Department discretion to adjust the Respondents' reported costs. The Petitioners note that
the use of the word “normaly” is evidence that, dthough there is a preference for the use of information
recorded in an exporter’ s or producer's records, the Department still has the authority to use other
information when those records do not “reasonably reflect the costs associated with the production and
sde of the merchandise” The Petitioners clam that becauise energy codts are a sgnificant input into the
cost of production of magnesium, and because these costs are distorted, as demonstrated by the
information in the record, the Department, according to the language above, has the authority to turn to
other information when calculating the energy cogtsin this case.

The Petitioners claim that their interpretation of the statute is fully consistent with the obligations
imposed by Article 2.2.1.1 of the World Trade Organization (WTO) Agreement on Implementation of
Article VI of the Generd Agreement on Tariffsand Trade of 1994 (ADA), which uses language very
amilar to section 773(f)(1)(A) of the Act. In the Petitioners view, production costs that are kept in
accordance with Generally Accepted Accounting Principles (GAAP) but fall to reflect the costs
associated with the production and sale of the product under investigation, are not acceptable under
Article2.2.1.1. The Petitioners further note that at least one WTO Pane has affirmed this
interpretation. In addition, the Petitioners argue that the European Commission (EC) hasrelied on the
same ADA provison in adminigtering its antidumping law and cite two casesin which the EC
disregarded the reported energy costs based on the finding that Russian energy prices do not
reasonably reflect the costs associated with the production of dectricity.

According to the Petitioners, the Department has dready recognized its statutory authority to adjust for
Russian energy cost ditortions when caculating dumping margins in a recent suspension agreement
(see Suspension of Antidumping Duty Investigetion of Certain Cut-to-Length Carbon Sted Plate from
the Russian Federation, 68 FR 3859, 3861, n.3 (January 27, 2003) (Cut-to-Length Steel Plate from
Russa)). Smilarly, according to the Petitioners, in the Memorandum from Albert Hsu, Senior Analyst,
et. d., to Faryar Shirzad, Assistant Secretary, concerning the Inquiry Into the Status of the Russan
Federation as a Non-Market-Economy Country Under the U.S. Antidumping Law, (June 6, 2002)
(Graduation Memorandum), the Department has clearly stated that it has the authority to disregard
certain prices and costs, and in particular energy costs, when “the costs do not reasonably reflect the
costs associated with the production and sale of subject merchandise.”

In the Petitioners view, the Department’ s exercise of its statutory authority in this caseis crucid for
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ensuring that the dumping margins are caculated as accurately as possible, as required by the statute.
In support of their argument, the Petitioners point to the Department’ s longstanding practice, in
adherence with this statutory mandate, to disregard or adjust reported costs, even when GAAP-
conforming, when those costs do not reasonably reflect the costs associated with the production and
sde of the subject merchandise (seg, for instance, Notice of Find Determination of Sdlesat Less Than
Fair Vdue Carbon and Certain Alloy Stedd Wire Rod from Mexico, 67 FR 55800 (August 30,
2002)). Inthe ingtant investigation, according to the Petitioners, record evidence clearly demonstrates
that the Russian energy market continues to be affected by non-market forces. Therefore, the
Department should adjust the Respondents’ reported energy costs to address these distortions and
enaure the accuracy of thefind margin.  Failure to exercise this discretion would not only result in the
introduction of distortionsinto the dumping analysis, but would establish precedent limiting the
Department’ s agility to address vestiges of non-market economy (NME) digtortionsin future cases.

The Petitioners sate that the economic evidence on the record® of this case makes clear that electricity
and natura gas prices were artificidly low during the POl and that the Respondents’ reported purchase
pricesfor natura gas and eectricity should be adjusted to market level. To corroborate their argument,
on January 4, 2005, the Petitioners submitted information relating to what the Petitioners term the
“effective nationdization” by the Russan Government of Y uganskneftegaz, the core productive asset of
aprivate Russian oil company, Y ukos, which occurred on December 19, 2004. The Petitioners argue
that thisinformation demondrates that the Russan Government is increasing, rather than decreasing, its
control of the Russian energy sector, which will result in more non-market distortions.

According to the Petitioners, in the Preliminary Determination, the Department reached incorrect
conclusions on the gtatus of the newly-adopted reforms and the magnitude of the multi-leveled

digtortion in the dectricity sector. The Petitioners believe that the Department understated the
magnitude of the actua digtortions and exaggerated the effect of the measures that were actudly in
place. The Petitioners cite aWorld Bank Report,® published in June 2003, which states that the extent
of energy subsidies in the economy remains large and that, without economic pricing and
complementary restructuring of the sector, the country will be unable to meet the large investment needs
inthe energy sector. They a0 cite the 2003 Annuad Report of the Unified Energy Services (UES)
which shows that UES had financia |osses on eectricity generation.

The Petitioners claim that Russian Government authorities force UES to keep its tariffs at such low level
that they fail to cover both UES' costs of generation and distribution and its capitd investment needs.
They cite UES Annua Report which, according to the Petitioners, explicitly recognizes that UES

2003 tariffs do not alow for an adequate return on investment and do not provide sufficient funds for
the full replacement of capitd equipment. They dso cite the World Bank Report, in which the Bank
estimates that the 2002 wholesale dectricity prices would have to be increased by 100 percent to reach

5 See The Petitioners' July 30, 2004, and November 8, 2004, submissions.

6 Wworld Bank, Russia: Development Policy Review, Report No. 26000-RU, June 9, 2003, at ii.
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the levd of thelong-run margind cogts. To caculate the adjustment for the POI, the Petitioners
propose to use the 2002 eectricity benchmark price from the World Bank Report, inflated either by the
actua increase in eectricity prices for Avismaand SMW between 2002 and 2003, or by UES
increase in the production costs of eectricity over the same period.’

The Petitioners further assert thet, to accurately estimate the price of eectricity that the Respondents
would pay in an undistorted market, UES' dectricity prices should be adjusted for the distortions
arisng from the extremely low natural gas prices paid by eectricity producers snce the mgority of the
electricity consumed by the Respondents during the POl was generated from naturd gas. In response
to the Department’ s concern about how to take into consideration “the role of other non-gas based
electricity supply sourcesin determining whether a significant distortion exists,” the Petitioners daim
that an increase in naturd gas prices would be expected to have ahigh levd of “passthrough” into
wholesale dectricity prices snce both demand and supply of eectricity are believed to be reatively
indadtic (on the supply Sde, dl dternative methods of dectricity production, such as coa and
hydrodectric plants, are running at capacity; on the demand side, the Respondents have little dternative
to dectricity Snce dectricity isamagor input into magnesum production). As areasonable bassfor
esimating the level of increase, the Petitioners suggest using the EU-Russian WTO Accesson
Negotiations®, where the Russian Government agreed to increase the domestic price of gas to specified
levelsin an effort to achieve the economic god of covering cot, profit, and investment by the year
2010.

USEC Inc. and United States Enrichment Corporation (collectively USEC) agrees with the Petitioners
that the Department must use prices and costs based on meaningful measures of value in every dumping
investigation. USEC aso emphasizes that the Department recognized in the Graduation Memorandum,
that it must proceed cautioudy in the trestment of prices and costs in antidumping investigations
involving Russian respondents since eectricity and gas prices remained subject to government
regulation in Russa’®

In USEC' s view, the Department has more than enough information on the record of this case to
conclude that Russian energy prices are distorted. Consequently, the Department should adjust the
reported energy costs based on the information currently on the record and consider adjustmentsin
future cases, not only with regard to energy, but aso to other inputs.** However, should the adjustment

! Seethe Petitioners' submission dated January 18, 2005.

8 Preliminary Determination at 59201.

9 EU, “Russia- WTO: WU-Russia Desl Brings Russia a Step Closer to WTO Membership,” Brussels, May
21, 2004, 1P/04/673. http://europa.eu.int/comm/external_relations/russialintro/ip04_673.htm.

10 yseC' s submission dated November 8, 2004.
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not be made in this case, USEC datesthat it is critica for the Department to maintain flexibility on this
issue, given that the Department’ s application of market-economy principles to the Russian Federation

isonly beginning.*?

Avisma argues that the Petitioners have not provided any legd bassfor rgecting Avisma' s energy
costs. In Avismd sreading of the statute, the Department is required to calculate costs

based on the records of the exporter or producer of the merchandise, if such records
are kept in accordance with the generdly accepted accounting principles of the
exporting country... and reasonably reflect the costs associated with the production and
sdle of the merchandise (section 1677b(f)(1)(A)).

Furthermore,

{i}f in the case of atransaction between affiliated persons involving the production by
one of such persons of amgjor input to the merchandise, the { Department} has
reasonable grounds to believe or suspect that an amount represented as the vaue of
such input is less than the cost of production of such input, then the Department may
determine the vaue of the mgor input on the basis of the information available
regarding such cost of production (section 1677(f)(3)).

According to Avisma, unless the above exceptions gpply, in the market economy context, the
Department does not have the authority to adjust reported costs.

With regard to the Graduation Memorandum, Avisma clams that, when the Department determined
that Russia had reached market-economy status, the Department explicitly recognized that the bases for
disregarding costs and prices in Russia were those aready articulated in the statute for al market
economies. Avisma believes that the Department, by repeating the words of the statute, was not
cregting a gpecid rule for Russig; rather, the Department recognized that the market-economy rules
(including the subsidy rules) now gpply to Russa

Avisma dams that the Petitioners misstate the law by focusing on the costs of unrdated sup-pliers
rather than the costs of the respondent company itsaf. According to Avisma, the Petitioners focus on
the meaning of the words “associated with” in section 1677(f)(1)(A) of the statute. Avisma argues that
the whole phrase “reasonably reflect the costs associated with the production and sde of the
merchandise,” relates to the costs of the respondent company, not the costs of unaffiliated suppliers.
To support its postion, Avisma cites the Statement of Adminigrative Action (SAA) provisons which
cover that section of the statute, claiming that the SAA commentary supports the position that the

12 yseC' s submission dated January 18, 2005.
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proper lega andysis lies with the costs to Avisma, not with the cogtsto its suppliers. Avismadso cites
adecison by aWTO panel (United States — Anti-dumping Duty on Dynamic Random Access
Memory Semiconductors (DRAMS) of One Megabit or Above from Korea, WT/DS99/R (January
29, 1999)), which found that the Department properly disregarded a cost study prepared by outside
consultants on behalf of the producer because it did not congtitute “records kept by the exporter or
producer under consideration” asrequired by Article 2.2.1.1. Avisma concludes that, for antidumping
purposes, it isirrdevant whether Avisma s supplier isbeing subsdized, sdlling a aloss, or is making
windfal profits. The only issue the Department needs to determine is whether Avisma s books and
records accurately reflect the costs Avisma actudly incurred, which neither the Petitioners nor the
Department have disputed.

With regard to the case precedent cited by the Petitioners in which the Department has adjusted or
disregarded reported costs, Avisma counters that in each case the Petitioners cite, the adjustment was
based upon respondent’ s own costs and records. In Avisma s view, none of the cases cited by the
Petitioners offer support for the proposition that the Department can adjust respondent’ s costs because
of unrelated third parties costs. Furthermore, in dl cases where cost was disregarded even though the
records were maintained in accordance with GAAP, a“digtortion” was found in the companies
accounting practices. Therefore, Avisma argues that the Department does have the authority to make
adjusments, but only in instances where an accounting practice is a issue, which they cdlam is not the
case here.

With regard to the EC cases, Avisma argues that the Petitioners' reliance on EC cases demondirates
the lack of support for their position in the U.S. statute, Department regulations, or case precedent.
Furthermore, Avisma claims the EC cases do not say what the Petitionersimply:  the two cases cited
by the Petitioners were conducted before the EC granted market-economy statusto Russaand in
neither case did the EC find that the Russian energy prices were per se distorted. Furthermore, in one
of the cases, the EC rdlied upon the reported energy prices of one of the Russian companies.

Avisma cdamsthat the Petitioners have mischaracterized the Graduation Memorandum. Avismanotes
that the fact that the Department may give Russan energy prices careful consderation in future trade
cases, isin no way a definitive statement that the Department has the legd authority to adjust Avisma's
energy pricesin the context of an antidumping case. Avisma points out that the Department specificaly
refersto “future trade remedy cases” Avismaargues tha this language condtitutes intentiona phrasing
by the Department so as to not state “antidumping” cases. Avisma assumes that energy policieswould
be dealt with in the context of other types of trade cases, such as CVD or Section 301 cases.
Furthermore, Avisma states that the Department noted in the Graduation Memorandum thet the
continuation of the Russan Government’ s current energy price regulatory policies may warrant careful
congderation which would only properly be addressed in the context of a countervailing duty (CVD)
case. Avismaargues that the courts and the Department have consstently refused to adjust a
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company’s cogts in amarket-economy case for aleged subsidies, ingtructing the petitionersto filea
CVD petitioninstead. A CVD casg, therefore, would be the proper forum to address the Petitioners
contention that the Russan Government is subsidizing the cogt of energy, thus, causing an dleged
“digtortion” to the eectricity codts of the Respondents.

Avismafurther argues that if the Department chooses to andyze the cogts of unrelated suppliers, each
antidumping case will turn into a complicated forensic accounting exercise. Avisma states that
government involvement in the energy sector occurs on some leve in every country, including the
United States. However, according to Avisma, this type of analysis will inevitably reach beyond energy
prices. Infact, Avisma contends that adjusting the energy costs in this case will open “Pandora s Box”
and affect every other market-economy case, which will require areview of any price, high or low, on
the accusation that it isa " distorted” price. For this reason, the Department’ s attempts to temper the
effects of aholding, so asto limit it to the “unique circumstances’ of this case, will not hold water.

With regard to the boundaries of the authority to make adjustments, Avisma points out that, in the
Preiminary Determingtion, the Department stated that it was considering whether it has the authority to
examine the cogt of inputs into the inputs used in producing the subject merchandise. Avisma argues
that the Department is concerned about an dleged digtortion in the Russan eectricity market which
may be caused by the dleged low price of naturd gas, which isan input into the production of
electricity for certain dectricity suppliers. Thus, Avisma argues, the Petitionersfail to addressthe
Department’ s concern, because, in order to make the adjustment the Petitioners are requesting, the
Department must effectively examine the cost of inputsinto the inputs.

Avisma claims that the evidence on the record does not support the Petitioners contention that the
Russian energy market is distorted. According to Avisma, the Petitioners have chosen to disregard
verified evidence in order to artificidly create or magnify any dleged digtortion in the Russian dectricity
market. Avisma points out that in the Graduation Memorandum, the Department noted that no markets
are perfect and most have some form of government digtortions. Avismaclamsthat thisis especidly
true of the energy sector where many countries have some form of government control .

According to Avisma, the Russian energy market has changed significantly since the Graduation
Memorandum:** the price of electricity hasincreased dramaticdly over the last severd years and afree
market for eectricity has been crested (during the POI), providing the Department with a possible
benchmark against which to compare the regulated prices. Avisma states thet thisis evidence that the
reforms in the Russian dectricity sector, while incomplete, are having ared impact on the market. As
of October 2003, Avisma became dligible to purchase dectricity on the open market, as verified by the
Depatment. Avismaargues that Avismais now free to purchase the chegpest eectricity available,
which may be cod, nuclear, hydro, or gas generated. Avisma further argues that there is evidence that

13 Avisma provided details of government intervention in energy markets in its September 13, 2004,
submission.

14 Detailed information on economic reforms in Russiawas submitted in Avisma's September 13, 2004,
November 8, 2004, and November 18, 2004, submissions.
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any “digtorted” prices referenced by the Petitioners are largely the result of rates for residentia users,
not indudtrid users. Avisma therefore concludes that industrid users are actudly “subgdizing” the
resdentia users.

In support of its assessment of the impact of recent economic reforms, Avisma cites the 2004
Organization for Economic Cooperation and Development (OECD) report which, Avismaclams,
tracks closdy what has been observed during the opening months of liberaization of the Russan energy
sector:®® prices of dectricity in the competitive trading market have declined to the point that the price
in that sector is lower that in the regulated sector. The OECD report also statesthat “whileit is clear
that Russan dectricity tariffs must rise over the long term, they are not obvioudy low at present.”
Therefore, Avisma concludes that, contrary to the Petitioners assartions, there is hardly the universaly
held opinion that Russian dectricity prices are grosdy distorted or “unfairly” low. According to
Avisma, the 2004 OECD report, which is more recent than the World Bank Report cited by the
Petitioners, clearly supports the premise that current electricity prices may not be “too low.”

Avismafurther notes that past determinations involving Avisma demondrate that the price paid by
Avismafor dectricity is not distorted and that the Petitioners proposed price increases would be
inconsistent with the Department’s own findings.!® Avisma points out that, in prior investigations the
Department consggtently gave Avisma the lowest eectricity tariffs gpplied in the surrogate countries
sected, as the Department saw Avismato be alargeindustrial consumer of eectricity. Additiondly,
Avisma points out that both the Department and the Court of Internationd Trade (CIT) have
recognized thet large industrid userswill pay steeply discounted prices. Thus, Avisma argues, it is
illogical, and contrary to Department precedent, to suggest that Avisma' s eectricity prices are
distorted.

Avismafurther argues tha the Petitioners have failed to show that the Russian dlectricity prices do not
provide for full recovery of costs. While the Petitioners cite UES s 2003 financid statement, which
dates that tariffs “currently do not provide sufficient funds for the full replacement of property, plant and
equipment,” Avisma argues that the Petitioners reading of this Satement ismideading. Avismadams
that the Statement cited by the Petitionersis avery generd statement made by a huge company with
multiple subsidiaries which cannot be used as areason to find that ectricity supplied to asngle
consumer was sold at a price that does not alow for the full recovery of costs. Avisma concludes that
the evidence on the record does not support the claim that for high-voltage industria users, such as
Avisma, the current tariff rates are insufficient to alow the full recovery of the costs of supplying
eectricity.

15 OECD Economic Surveys. Russian Federation at 172 (2004), attached to Avisma's submission dated
November 8, 2004 (2004 OECD report).

16 Notice of Final Determinations of Sales at Less Than Fair Value: Pure Magnesium and Alloy Magnesium
from the Russian Federation, 60 FR 16440 (March 30, 1995) and Notice of Final Determination of Sales at Not Less
Than Fair Value: Pure Magnesium from the Russian Federation, 66 FR 49347 (September 27, 2001).
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Avisma contends that, without concrete evidence, determining the “ correct” price of dectricity is
impossible. Avismadamsthat the Petitioners rather smplistic analys's ignores the complexities of the
energy sector in which there are myriad ways to determine the price of eectricity for a particular
customer or customer class. Avisma contends that eectricity pricing inevitably involves a complex
series of trade offs and interactions among stakeholders and discounts are generdly given to large
energy users. Avismaclamsthisisnot a“subsidy,” but a necessary product of the gpplication of the
regulatory modd and of negotiations, usng market leverage, between supplier and customer.
According to Avisma, the Petitioners god of shoehorning the entire Russian energy system into asmall
chart prepared by the World Bank inevitably fails.

In addition, Avisma argues that it is not clear why dectricity prices must alow for full recovery of codts,
as the Petitioners clam. Aviama notes that in testimony before the Utah Public Service Commission,
U.S. Magnesium did not take the position that the price it pays for dectricity must alow its supplier to
fully recover its costs, U.S. Magnesum smply clamed that the dectricity priceit pays must merdy
make a“ contribution” to its supplier’ sfixed costs*” Avisma concludes that the Petitioners, in this
investigation, are setting a sandard for dectricity pricing that they themsalves do not meet becauseit is
clear that U.S. Magnesiunt's own dectricity tariff does not cover full cogts. Avisma highlights the fact
that the Russan dectricity producers are making a profit, their level of capita investment is greater than
their depreciation and it is not universaly accepted that current industria eectricity rates are too low to
ensure full recovery of costs. Because large industria users such as U.S. Magnesium and, one
assumes, Avisma, need only to make a* contribution” to fixed cogts, Avisma argues that no adjustment
is needed to Avisma s energy costs.

Avisma further damsthat U.S. Magnesum’ s testimony before the Public Service Commisson
highlights the incredible difficulty in making “correct” costs cdculetions, even though the amount of
information available to U.S. Magnesium is certainly more than what is available to the Petitioners with
regard to Avisma and the Russan energy market. On this basi's, Avisma questions the accuracy of the
margin caculations using the smple World Bank chart, proposed by the Petitioners.

In response to the Petitioners argument that the dumping margins should be caculated as accurately as
possible, Avisma chdlenges the accuracy of the various adjustments to the eectricity prices proposed
by the Petitioners. Avisma notes that the World Bank report used by the Petitioners as the basis for the
proposed adjustment was published in June 2003 and shows that even most references to 2002 were
preliminary or estimates; therefore, a sgnificant portion of the data was presumably from the NME

period.

Avismarebuts the Petitioners contention that the Department should adjust dectricity prices for the
dleged digortion arising from low natura gas prices paid by dectricity producers. Avismaargues that

17 See also Avisma' s submission dated November 8, 2004.
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since 1999, the price of natura gasto indugtrial usersin Russia has increased subgtantialy; based on
datistics collected by the OECD for every year since 1999, the rate of increase of the naturd gas price
to industrid users has exceeded the rate of increase of the producers priceindex. Avisma explains that
aong with theincrease in price, the amount of barter payments has amost been diminated, and the
OECD found that any subsidy to industry is shrinking fast and that households, not indudtries, are
receiving the largest share of any gas subsidy. Additiondly, Avisma states that the 2004 OECD report
reached the conclusion that domestic gas prices are already at or above bregk-even levels and the
effective rate for industry is above the regulated rate because a substantia portion of the gas purchased
by the eectricity suppliersis outside the regulated sector.

Avismaaso takes issue with the Petitioners conclusion that it islikely that increased naturd gas costs
would pass through into wholesale dectricity prices. Firg of dl, Avismaargues that the prices for
natura gas, oil, and cod used by the Petitioners are generd averages of the whole industry and, thus,
do not take into consderation how a change in price would affect different types of plants, especialy
those located in different geographic areas. Second, Avismaclamsthat Avismacan now “switch” to
other fuel sources since Avisma has the ability to purchase dectricity on the competitive market from
severd suppliersthet rely on avariety of fues.

Finaly, Avisma argues that the estimated increase in natural gas prices proposed by the Petitionersis
based on a press release by the European Union (EU) related to closed-door negotiations and the
unpublished results of bilateral negotiations between the EU and Russiain connection with Russa's
WTO on. For abenchmark number, Avisma notes that the Petitioners take a Ssmple average of
the range of the price concessions for the year 2010. Because the Russian accession processis not yet
completed, neither the Petitioners nor Aviama can access the caculations and the underlying
assumptions of this price range. Avisma clams that such future price estimates could hardly be
considered appropriate for the Department to use in calculating a natura gas price.

Avisma concludes that the Petitioners would have the Department ignore the Respondents' own
verified record evidence and use instead estimates made before the POI and projections as to what
prices should be in future years - as late as 2010. According to Avisma, should the Department make
an adjustment in this case, the Department should be absolutely certain thet the price at issueisin fact
unreliable and digtorted. Avisma clams that the Petitioners have not been able to place on the record
anything which shows with absolute certainty that the price paid by Avismato its dectricity supplier is
distorted. On the contrary, Avisma clamsthat the costs used by the Petitioners are estimates based on
dated information and a series of unprovable assumptions. As such, they should be rgected.

In response to the Petitioners submission of information pertaining to the auction of Yukos main
productive asset, Avisma dates that the Russan Government’ s intervention with Yukosis atax and
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criminal issue conducted by a sovereign nation and is not a property issue® Additiondly, Avisma
argues that such intervention has had little negative effect on foreign investment which continues to
increase (including investment by Western oil companies). Avismaargues that state ownership of the
oil sector haslittle effect on the nature of a market economy overdl and that other market economies
have state-owned oil sectors. Avisma concludes thet the Y ukos litigation does not diminish the fact that
Russaisin the midst of economic reforms and liberdization.

Inits January 18, 2004, submission, Avisma takes issue with the Department’ s statement in its Energy
Memorandum that any adjustment to Russian energy prices would be a “technica adjustment.”*
Avismacdamsthat an adjustment to reported cogsin this case, notwithstanding the Department’s
language, would be read as a policy decison implying that the Department will accept the verified
energy prices of every market-economy country in the world, except Russia, because the Department
has concluded that the Russian energy sector isdistorted. Thus, according to Avisma, any such
adjustment would be clearly policy-based.

In refuting the Petitioners claim that this case is unique becauise energy represents a“ ggnificant input” in
the cost of magnesum, Avisma argues that every case involves sgnificant inputs, be they raw materids,
energy, or labor, and the law cannot be so narrowly defined as to only include energy. Avisma
additiondly refutes the Petitioners claim that this case is unique because energy was pecificaly
mentioned in the Graduation Memorandum. Avismaargues that the smple mention of the issue of
energy in the Graduation Memorandum does not expand the Department’ s authority to give it
something not previoudy granted by the statute.

Like Avisma, Alcoa aso argues that the Department does not have the lega authority to make an
adjustment to the Respondents' reported and verified energy costs. Inits submission of January 14,
2005, Alcoa clamsthat section 773(f)(1)(A) of the Act and the SAA clearly provide that costs are
“normaly” calculated based on the records of the exporter or producer of the merchandise and the
exceptions to this requirement do not relate to the circumstances of this case. Alcoa clamsthat the
discretion accorded to the Department by the use of the term “normally” in this context is plainly limited
to dtuations where, for example, arespondent’s costs are not appropriately alocated. Furthermore,
Alcoa clamsthat the statute makes clear that the relevant consideration is the cost to the respondent
company, not the cost of unrelated suppliers, which iswhat is currently at issue. According to Alcoa,
the Petitioners are attempting to incorporate eements of an NME dumping andysis and a subsidy
andysdis into amarket- economy dumping case, and there is no legd base for either approach.

Alcoa agrees with Avisma that the Department has no factua basis on which to adjust for energy costs

18 See Avisma' s January 14, 2005, submission.

& Memorandum to the File from Lawrence Norton, Economist, Import Adminstration, Energy Pricing in the
Antidumping Investigation on Magnesium from Russia (January 12, 2004) (Energy Memorandum)
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inthiscase?® According to Alcoa, the Petitioners have not placed on the record information supporting
their cdaim that the Russan dectricity market isdistorted. In Alcoa s view, there is subgtantia evidence
on the record that actudly contradicts Petitioners claim and the information on the auctioning of Y ukos
isinsufficient and irrdlevant. Thus, the Department has no factud basis to make the adjusment. If the
Department were to make the adjustment, Alcoa clams that the Department would be establishing a
dangerous precedent, which will have a sgnificant impact on virtudly dl of its other antidumping cases,
because there is nothing unique about this case that will distinguish it from other cases.

SMW argues that the Department should continue to rely on the Respondents’ reported energy costs
asit did in the Preliminary Determingtionfor al the reasons contained in the Respondents’ prior
submissons® SMW daims that the verification report refutes the Petitioners alegation that
government involvement has distorted downwards energy prices, Snce it saesthat the pricesin the
unregulated eectricity market tend to be lower than the pricesin the regulated market. According to
SMW, &fter the thorough cost verifications of the Russian Respondents and despite the Petitioners
additiona submissions, the record il supports the Department’ s origina decision.

Inits January 21, 2004, submission, SMW gtates that the 2003 el ectricity rates reported by SMW and
verified by the Department, are not sgnificantly different from the rates in the reports cited by the
Petitioners and the Department, and therefore they are not “sgnificantly distorted.” On theissue of the
“technicd adjusment,” SMW comments that given the Russa-wide nature of the eectricity costs
caculated by the World Bank and the OECD, addressing past, present, and future Russian energy
policy on anationd basis, it is difficult to see how any adjustment could not be viewed as a policy
decison. According to SMW, the same rationale would aso apply to other Russian industria
consumers of eectricity.

The Petitioners rebut Avisma s interpretation of the statute by stating that 1) the statute provides that
the calculation of cogtsis*“normally” based on respondent’ s books and records when two criteriaare
met: the reported costs @) are GAAP consistent and b) reasonably reflect the costs associated with the
production and sale of the subject merchandise; 2) the qudifying term “normally” indicates that there
are circumstances in which the Department will not calculate costs based on respondent’ s records; 3)
Avisma attempts to combine two independent statutory criteriato assert that, aslong as acompany’s
records are maintained in accordance with GAAP, the costs recorded in those records reasonably
reflect the costs associated with the production and sale of the subject merchandise; 4) the Graduation
Memorandum specifically recognizes the Department’ s authority to make this adjustment; and 5) the
Department has alongstanding practice of disregarding or adjusting reported costs when they do not
reasonably reflect the costs of production and sale of the subject merchandise.

20 See Alcoa s January 14, 2005, submission.

2 SMW here cites its own submission of September 15, 2004, and to Avisma’s submissions of September 1
and September 13, 2004.
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In response to Avisma s argument that the Department cannot assess whether an input cost is distorted
if the input was acquired from an unrelated supplier, the Petitioners state that there is no prohibition in
section 773(f)(3) of the Act (the major input rule) preventing the Department from examining digtortions
in the cost of inputs except when deding with an affiliated supplier. According to the Petitioners, the
language of the gtatute permits the Department to consider whether the costs reasonably reflect the
costs “associated with” the production of the subject merchandise. The Petitioners clam that, under the
plain meaning of the statute, an input cost, such as energy, is clearly “associated with” the production of
the subject merchandise and may be reviewed by the Department. The Petitioners further argue (in
their January 21, 2004, submission) that Avisma and Alcod s reading of the statute combines the
Department’ s broad authority under section 773(f)(1)(A) of the Act with the separate provision of
773(f)(3), the mgor input rule, stating that the Department cannot adjust a respondent’ s distorted
energy input costs unless the respondent obtained the input from an affiliated supplier. In the
Petitioners view, nothing in the statutory scheme indicates that section 773(f)(3) of the Act should be
read to limit the Department’ s broad authority under section 773(1)(A) with respect to adjustmentsto
respondent’ s costs under certain circumstances.

In the same January 21, 2005, submission, the Petitioners dso state that Avismaand Alcoa' s
interpretation of the SAA isincorrect. Specificdly, the Petitioners state that the language of the SAA
that Avismaand Alcoa cite does not Sate that Congress intended to limit the Department’ s discretion
to adjust cogts only to Stuations where respondents have improperly dlocated costs. The Petitioners
argue that the language of the SAA discusses the improper alocation of costs as nothing more than one
example of many circumstances where a respondent’ s reported costs may not reasonably reflect the
costs associated with the production of the of the subject merchandise, rather than the only instance
where the Department may adjust.

In response to Avisma's concern that an adjustment to Russian energy costs may open a*“Pandora s
box” whereby each dumping case “will turn into complicated forensc accounting exercises,” the
Petitioners claim that there are sufficiently unique circumstancesin the indtant case that preclude
establishing a precedent that the Department determine distortions for every input in every future case.
These circumstances include Russa s recent graduation to market-economy status, the fact that the
Department has identified the possbility of price distortions in the Graduation Memorandum, and the
fact that energy represents a significant input in the production of magnesum meta, including both
electricity and natural gas, which accounts for 68 percent of the fud for al UES therma generation of
eectricity. Thus, in the Petitioners view, the boundaries of gpplication of the required adjustment are
very narrow.

With regard to Avisma' s contention that if the Russian energy sector is subsidized, the appropriate
forum for the Petitioners concernisa CVD proceeding, the Petitioners argue that they are not asking
the Department to make a determination that the Russian Government is subsdizing the energy sector.
They are asking that the Department, in calculating costs to determine whether magnesum from Russia
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isbeing sold at less-than-fair vaue (LTFV), make the necessary adjustment to eliminate the existing
distortions, so that the Respondents' costs reasonably reflect the costs associated with the production
and sde of the subject merchandise. The Petitioners rebut Avisma s contention that, in cases where a
country’s GAAP are followed, the Department has only adjusted cost when there was a problem with
the accounting practices. In support of their argument, the Petitioners point to the Department’s
Antidumping Duty Manua, which states that the Department will adjust reported cogs to eiminate
distortions in countries experiencing high inflation.?? To support this argument the Petitioners aso cite
the Notice of Find Determingtion of Sdes at Less Than Fair Vadue: Silicomanganese from Venezuea,
59 FR 55436 (Nov. 7, 1994), the Graduation Memorandum, and Cut-to-L ength Steel Plate From
Russa. The Ptitioners add that they could not obtain relief by filing a CVD case because they would
not be able to demondirate that the subsdy is specific, given the pervasiveness of the government
control of the energy sector.

The Petitioners dso take issue with SMW' s observation on the pricing differences between the
regulated and unregulated Russian energy markets. The Petitioners note that SMW’ s assertion does
not take into account important record information relating to the “unregulated” eectricity market and to
Russa' s plan for future energy sector deregulation. With regard to the unregulated market, the
Petitioners clam that 1) it was not in place for 10 of the 12 months of the PO, 2) it is a spot market
and therefore reflects only short-term cost and price factors, 3) sdlerslimit their salesto 15 percent of
their production on this market, 4) it includes eectricity provided by nuclear and hydroelectric
generators, who have low short-run marginal costs compared to the therma power generators (such as
naturd gas), and 5) buyer participation islimited. Therefore, the Petitioners claim that the fact thet the
unregulated market price is lower than the regulated prices does not indicated that Russian dectricity
prices were undistorted during the POI. With regard to future deregulation of the Russan energy
sector, the Petitioners claim that recent devel opments rai se serious concerns as to whether the
deregulation of this sector will in fact take place as planned. The recent sde of Yukos' primary
production assets seems to indicate that of the three segments of the Russian sector - ail, naturd gas,
and dectricity - theinitid privatization sepsin oil and naturd gas segments have not only been hated,
but they have aso been reversed.

With regard to Avisma s argument that the Petitioners have attempted to impose a sandard of
electricity pricing on the Respondents that the Petitioners themsalves do not mest, the Petitioners state
that Avisma's characterization of the Petitioners eectricity cogtsis untrue and that the price that the
Petitioners pay for eectricity smply has no legd bearing on determining the appropriate dumping
margin for the Russian producers of magnesum.

The Petitioners dso disagree with Avisma' s reading of the 2004 OECD report on the conditions of the
Russan energy sector. According to the Petitioners, the OECD does recogni ze the transitiona
adjustments that will be necessary for the Russian eectricity sector to become a sustainable market-
oriented operaion. The Petitioners claim that the OECD recognizes that in the immediate term, the

22 |mport Administration Antidumping Manual: Training/Operating Guide, ch. 8, p.84 (rev. Jan. 1998)
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UES systemisin poor physica condition with redundant inefficient operations and that Russian
electricity tariff rates must rise over the long-term “to make investment in new generating capecity
atractive.”

Department’ s Position:

The Department agrees with the Petitioners that, under certain circumstances, the Department
possesses the legd authority to use some reasonable aternative to the costs recorded by the
respondents in their books and records in order to calculate the respondents’ cost of production.
While such adjustments are permissible, the Department has determined that, based on the specific
facts of this case, for purposes of thisfind determination, the Department will not disregard or make
adjustments to the Respondents' reported dectricity costs. The Department’ s andysis and reasoning
are fully explained in the “Energy Cogts’ section in the Federal Register Notice of Fina Determination.

Comment 3: Barter Sales

SMW argues that home-market “barter sdles,” excluded from the margin caculations for the
Preliminary Determination, should be included in the Department’ s margin caculations for the find
determination. SMW argues that these home-market sales are not actudly barter transactions, but
represent instead the offsetting of the company’ s accounts payable with outstanding accounts
receivable. SMW notes that the prices of barter sales were consstent with the prices stated in the
contracts and that these sales were treated basically the same as cash sdles in the accounting system.
SMW aso notes that barter sales were made at comparable prices to non-barter sales of the same
product, and that when comparing sales made to the same customer over the same time period, prices
for barter and non-barter sdles areidentical. SMW claims that averaging prices over the POI yidldsa
price difference because this method does not account for changesin price over time,

The Petitioners agree that the Department should include both Respondents' barter transactionsin its
margin caculatiions for the fina determination. The Petitioners argue that these sdes are made in the
ordinary course of trade. The Petitioners note that both Respondents have provided the Department
with sufficient information to ensure that barter and non-barter prices are digned, that barter prices are
linked to market values, and that the Respondents treat barter and cash transactions identically.

Department’s Position:
In the Prliminary Determination, citing the novelty of thisissue, the Department stated thet it would

need to collect more information before being able to accurately determine whether “ barter” sdes were
appropriate for usein caculating norma vaue. Asthe result of questionnaires issued after the
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Prliminary Determination, and as aresult of verification, the Department now has sufficient information
on the record to determine that these sales are gppropriate for use in the calculation of normal vaue.

The Department learned at verification that, except for asmal percentage of Avisma s sales, both
companies enter these transactions with the expectation that they will be paid in cash. The various
types of transactions that have been referred to as “barter” transactions throughout thisinvestigation
involve merely an offset of accounts receivable with accounts payable, not an offer to exchange goods
for other goods. Thus, when the Respondents enter these offset transactions, they follow the same
procedure as they would with any ordinary cash transaction in terms of vauing magnesium sold and the
goods purchased. Therefore, there is no reason to believe or expect that prices for these transactions
are not digned with the prices of “cash” transactions, or that adequate compensation is not received in
return for the magnesum sold. We note dso that Russian law dlows for such offsets, and thet the
Department reviewed the accounting procedures for these sales which involved smple, transparent,
credits to accounts receivable and debits to accounts payable.

With regard to the smal percentage of Aviama s sdesin which it entered the transaction knowing that it
would be compensated with goods, the Department met with members of Avisma's procurement
department specialy tasked to review these transactions to ensure that reasonable val ues were assigned
to the goods received in exchange for magnesum. These personnel reviewed the vaue assgned to the
goods received in exchange for magnesum in the same manner they reviewed the price paid for goods
purchased by Avismain any other transaction.”® Aswe state in the Avisma Verification Report* at
pages 13-14 (references omitted):

The Revison Department maintains a database of prices previoudy paid for the same
merchandise and current market prices, which are periodicaly confirmed through
market research. Avismatold usthat if the price of the bartered merchandise is
deemed excessive, the Revision Department may reject the transaction.

Thus, the concerns highlighted in the Prdliminary Determination have been adequately addressed and
we believe that these “ barter” sdes are properly included in the caculation of norma vaue.

Comment 4: Sales Through Bonded War ehouse

23 Avisma had one contract coveri ng goods-for-goods exchanges that were not reviewed by this arm of the
procurement department. However, these sales have been excluded from the margin calculations for failing the
“arm’s-length test.”

24 See Memorandum to the File, from Sebastian Wright Through Maria MacKay; Magnesium Metal From
The Russian Federation: Verification Report for JSC AVISMA Titanium-Magnesium Works, December 23, 2004
(Avisma Verification Report).
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Avisma argues that certain U.S. sdes of subject merchandise should be excluded from the
Department’ s caculations. Avisma clams that during the PO, it sold subject merchandise to its
affiliate, Tirus, U.S,, Inc. (Tirus), who had reason to believe the goods were being sold by its customer,
atrading company, to another country. Avisma states that the product was sold duty-unpaid because,
given thefina destination, it would have been illogicd to enter the product into U.S. commerce due to
the high rates of duty on magnesum. Avisma further states thet the trading company told Tirus that the
merchandise was being sold to another country. Additiondly, U.S. import Statistics show a difference
between genera imports and imports for consumption, which, Avisma argues, suggests that products
entered in-bond in the United States were not subsequently entered for consumption in the United
States. Avigma further states that the ultimate purchaser sent an email to Tirus confirming thet no
Avisma products it received from the trading company entered the United States during the POI.

Avisma gstates that there is no evidence that the sales to this trading company entered U.S. commerce.
On the contrary, the record shows that the same fina purchaser was aso listed on invoicesfor sales
made to athird country even though the address listed on the invoicewas aU.S. address. Avisma
clamsthat neither Avismanor Tirus knew the ultimate destination of the product at the time of the sdle.
Avismaargues that in the two previous investigations (1995 and 2001)%, the Department found no
reason to impute knowledge of the ultimate destination based on the circumstances of the sdes
transactions. In 2001, the Department found that the mere fact of listing a U.S. address on the sdles
document to aresdler does not amount to knowledge that the product was destined for ultimate usein
the United States.

According to the Petitioners, these sdles were delivered to a U.S. port, whether in bond or not.
Therefore, the burden is on the Respondent to affirmatively demondtrate that the merchandise was
moved from the U.S. port to anon-U.S. destination. The Petitioners state that Avisma does not clam
that it has affirmative evidence that the merchandise delivered from Russiato the U.S. port wasin fact
re-exported to another country. At verification, the Department confirmed that Tirus also does not
have affirmative evidence of re-exportation.?® Furthermore, the Petitioners note that Tirus customer
has locations in both the United States and a third country. For these reasons, the Petitioners argue, the
Department should rgect Avisma s argument that it is reasonable to believe that the destination of these
shipments was outside the United States.

Department’s Position:

We agree with the Petitioners that the salesin question should be included in Avisma s U.S. database.

25 Final Determinations of Sales at L ess Than Fair Value: Pure Magnesium and Alloy Magnesium From the
Russian Federation, 60 FR 16440 (Mar. 30, 1995) and Final Determination of Sales at Not Less Than Fair Value: Pure
Magnesium From the Russian Federation, 66 FR 49345 (Sept. 27, 2001).

% Memorandum to the File, from Sebastian Wright and Mark Hoadley; Magnesium Metal From The
Russian Federation: Magnesium Metal From The Russian Federation: Verification Report for JISC AVISMA
Titanium-Magnesium Works, December 29, 2004 (Tirus Verification Report).
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Avismaadmits that it does not know the ultimate destination of these sdes. While Avisma argues that
the facts support the conclusion that these sales |eft the United States, the Department cannot exclude
such sales from the U.S. database because: 1) the Respondent did not know at the time it made the
sdesto aU.S. customer that the merchandise would leave or not enter the United States; and 2) there
is no definitive proof that the merchandise in fact did leave or did not enter the United States, with or
without the Respondent’ s knowledge.

Our pogtion in this case is conggtent with Smilar determinationsin prior investigations. For example, in
the 2001 magnesum investigation, Avisma' s merchandise was shipped to the United States without
Avisma s knowledge. We determined not to include those sdlesin the U.S. database. Avisma
excerpts the following statement by the Department in thet investigation, which it damsisinconsstent
with the Department’ s current position:

In fact, we found that Greenwich shipped to non-US destinations in the ordinary course
of itsbusness. Asat Avismd s verification, the Department again found no evidence
that Avisma knew or should have known that the merchandise purchased by Greenwich
from athird-country resdller was destined for the United States.

See Find Determination of Sdesat Not Less Than Fair Vaue: Pure Magnesum from Russa, 66 FR
49347 (Sept. 27, 2001) and accompanying Issues and Decison Memorandum, at Comment 3.

In that decision, the Department determined that Avisma' s merchandise resold in the United States
from athird country should not be considered as part of Avisma s U.S. sales because Avismadid not
have knowledge at the time of its sale to the third-country customer that the goods were to be shipped
into the United States. In this case, we determined that the sales at issue should be considered U.S.
sdes because, a thetime of sdefrom Tirus U.S. warehouseto aU.S. customer, Tirus did not have
knowledge that these goods would leave or not enter the United States.

We note that in thisinvestigation, we are classifying as non-U.S. sdes only those sdesthat Tirus made
with knowledge that the merchandise would be shipped in bond from the United States to a specified
degtination outside the United States. In contradt, thereis no evidence thet the sales in question left the
United States or never entered the country. Avisma has submitted one e-mail (dated well after the
POI) from the customer of Tirus customer that Avismaclams confirms that the merchandisein
question did not enter the United States during the POI. However, this e-mail does not demonstrate
that Tirus knew that the destination of the merchandise in question was a country other than the United
States nor that this merchandise in fact was shipped to a destination outside the United States.

Findly, we disagree with Avismd s clams that statements by the Department in the Prliminary
Determination concluded with certainty that these sdles entered U.S. customs territory. Our intention
was to conclude that absent definitive evidence to the contrary, we must assume that merchandise sold
out of the U.S. &ffiliate’ swarehouse to a U.S. customer and billed to aU.S. address entered U.S.
customs territory.
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Comment 5: Modd Matching of Certain Avisma Products

Avisma argues that the Department used an incorrect home-market model when matching certain sales
made in the United States. Avisma argues that the statute, court precedent, and the Department’ s past
practice mandate that model matching be based on physical characteristics. The CIT has stated that
when identical merchandiseis not available, the Department must select Smilar comparison
merchandise based on the physical characteristics of the merchandise being compared, and that
products must be as smilar as possible to ensure the accuracy of the antidumping margin caculations.
Avisma argues that the Department instead ignored the physical characterigtics of the products at issue,
which resulted in U.S. sdes being matched to a home-market modd that is not the most Smilar based
on physica characteristics,

Avisma argues that the home-market product that the Department chose to match to the U.S. product
in question is not the most similar merchandise because it was selected based on specification labes
(conformity with ASTM standards) rather than on the chemica characteristics of the product. Avisma
dates that another type of magnesium sold in Russiais closer to the product it sellsin the United States,
in al aspects other than in leve of tolerance for impurities. Furthermore, the aternative product sold in
Russiaisaso used in smilar gpplications, i.e., the automotive industry. Therefore, the Department
should use this product for its modd match.

Avisma aso argues that the home-market sale of the product chosen by the Department is outside the
ordinary course of trade becauseit isnot a“normal” sde, asrequired by the statute, in that the sdle was
of aminuscule amount, sold to only one customer in a niche market, with a promotiond qudity.

Avisma argues that if the Department does not find this sde to be outside the ordinary course of trade,
the Department would encourage manipulation in future cases by dlowing companiesto circumvent the
antidumping order by making salect sales of a product at controlled prices.

The Ptitioners argue that Avisma s complaints regarding the model match methodology should be

rg ected because Avismafailed to submit in atimely manner a complete and comprehensve discusson
of the methodology it believes should be gpplied in determining the most appropriate grade meatch. The
Petitioners note that the Department requested comments on model matching criteriaon March 26,
2004, but Avisma responded that it did not have any comments at that time, and did not raise the issue
until verification. Furthermore, the Petitioners sate that Avisma s analyss isincomplete because it did
not take into account al grades sold in the home market. 1n addition, Avismafailed to rebut the
Department’ s findings at verification that the products maiched have smilar end uses. Therefore, the
Petitioners argue, the Department should ignore Avisma' s proposal.

Finally, the Petitioners argue that the home-market sde that the Department used as a match for U.S.
sdesin the Preiminary Determingtionis not outside the ordinary course of trade, as thereis nothing
extraordinary about its sales terms with repect to price, quantity, and profit margin.
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Department’s Position:

We disagree with Avisma s argument that another home-market product would provide a more
gppropriate match to the U.S. sdes of aloy magnesum in question. The Department issued a letter to
al interested parties proposing mode match criteriaand ahierarchy on March 26, 2004, and asked dll
parties to submit comments by April 1, 2004. Avismaresponded by stating that it did not have any
comments & that time. In fact, the Department did not learn of any concern with the proposed modd
match until verification during the week of October 25-29, 2004, seven months after our request for
comments. It isobvious from the |etter we issued containing the model match proposa and the
subsequent questionnaires issued that whether a product “ conformed” to ASTM standards would be
centra to product matching. Because of the late timing of these comments, we did not have an
opportunity to question Avisma about its dternative modd match proposa. Nor did other partiesin
this case have an opportunity to submit questions to the Department on Avisma s proposed changes.
Thus, we believe there is a reasonable basis for rgecting Aviama s modd match argument on timeliness
aone.

Asde from the timeliness concern, we aso disagree with the substance of Avisma s arguments.
Avisma stresses that the Department is required to match products on the basis of physica
characterigtics, but never explains why nationa standards cannot be considered to incorporate physica
characterigtics, nor doesit ever mention the numerous antidumping duty ordersissued by the
Department on sted products that have included in the modd matching hierarchy a characteridtic for
nationa standards. Avisma s arguments appear to imply that national standards governing aloy
magnesium production are unimportant, or at least SO unimportant compared to chemica content that
the relative priority of those criteriain the hierarchy does not need to be discussed. Avismasmply
dates that aloy products should be matched strictly according to the smilarity of their chemical content,
without any explanation asto why thisis so.

While undoubtedly ASTM and non-ASTM conforming products can be used interchangeably to some
degree, business-proprietary information on the record demonstrates persuasively that whether a
product conformsto ASTM, GOST, or some other standard, isa sgnificant fact differentiating aloy
magnesium products (as opposed to pure magnesium products) in the minds of customers. See Avisma
Find Andyss Memo at 1.

We do not agree with Avismathat its sale of the home-market product used for matching purposesis
outside the ordinary course of trade. Avisma s argument rests on what it characterizes asthe
“promotiona qudlity” of the product, what it characterizes as the “niche market” for this product, and
on the limited quantity of that product sold in the home market. While we agree with Avismathat the
quantity delivered was less than other home-market sdles, we do not believe that the quantity was so
gamal asto indicate that the sdles are “extraordinary” for the market in question or involve “unusua
termsof sde” 19 C.F.R. 351.102 (b). Infact, the sales quantity appears significant and we were able
to identify numerous other salesin the home-market database of Smilar quantities, including numerous
other sales of the product Avisma proposes we use as a match for its U.S. aloys. See AvisnaFind
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AndyssMemo a 1. Therecord evidence indicates that Avismais familiar with the home-market
product in question and would be able to price it appropriately. We also see no connection between
Avismd s statement that “ Russian customers generaly purchase goods using GOST standards’ and its
conclusion that “therefore. . . thissde had apromotiona qudity toit.” We note, however, that this
statement supports our conclusion that nationa production standards are not irrelevant to model
matching. Avismaaso points to differences in the profit rate between the product we used for
matching and the product it would like usto use. While we believe the proper comparison would have
been between the profit rate of the product, which Avisma arguesis outside the ordinary course of
trade, and Avisma s magnesium profit rate in genera, we find that the profit rate for the product used is
not unusua and does not indicate that the price charged for thissdeisanomaous. Findly, we agree
with the Petitioners that if in the future a party attempts to use smal quantity sesto take advantage of
the Department’ s modd match criteria and manipulate its dumping margin, the Department can act a
that point in time to address such a situation.

We note that, if an order isissued pursuant to thisinvestigation, parties are welcome to raise the model
meatch issue in any future adminidrative reviews of the order. See Certain Sted Concrete Reinforcing
Bars From Turkey: Find Results and Partial Rescission of Antidumping Duty Adminigtrative Review,
67 FR 66110 (October 30, 2002) and accompanying Issues and Decison Memorandum at Comment
1 (“{I}t would be unfair to refuse to make better comparisons which capture differencesthat are
meaningful on acommercid leve . ... Whileit isnot our practice to reexamine an established model
matching hierarchy in each segment of a proceeding, we will reexamineit if avadid issueisraised by one
or more of interested parties.”).

Comment 6: Constructed Export Price (CEP) Offset

Avisma argues that the Department incorrectly compared the level of trade (LOT) of Avisma s home-
market salesto Avisma s unadjusted U.S. sales, rather than to CEP in order to determine whether
home-market and U.S. sdles were made at the same LOT. Avisma clams that evidence on the record
shows that Russian sdesarein fact at amore advanced LOT than the CEP sdles. Avisma datesthat it
isnot possible to cdculate an LOT adjustment to compensate for the difference in LOT because there
isno comparable LOT in the home market. Avisma damsthat falure to alow the CEP offset will
result in adistorted comparison of U.S. and home-market prices.

The Petitioners argue that the Department should maintain its preliminary concluson that Avisma s sdes
in the home market and its sdles to Tirus, its U.S. ffiliate, are a the same LOT. The Petitioners
provide an analyss of severd sdling functions using information from the verification report. The
Petitioners clam that these sdlling functions are performed substantidly in the same manner for both
home-market sales and sdlesto Tirus. The Petitioners note that the Department has issued a number of
recent determinations in which it denied a CEP offset because the record showed only minor
differencesin sdling activitiesin each market (see, eq., Polyethylene Terephthaate Flm, Sheet, and
Strip from Taiwan, 69 FR 50166 (August 13, 2004)) and the CIT had recently affirmed adenid on
that basis. See Corus Stadl v. United States F. Supp. 2d 1253, 1270-71 (CIT 2003).
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Department’s Position:

We disagree with Avisma that a CEP offset iswarranted. In accordance with section
351.412(f)(1)(ii) of the Department’ s regulations, the Department mugt firdt find that normd vaueis a
amore advanced LOT than the CEP sales before granting a CEP offset. According to section
351.412(c)(2) of the Department’ s regulations, in order to make thisinitid finding, the Department “will
determine that sdes are made at different levels of trade if they are made at different marketing stages
(or their equivaent). Subgtantia differencesin salling activities are a necessary, but not sufficient,
condition for determining that there is a difference in the sage of marketing.” Thus, as the Petitioners
clam, the Department must find significant differencesin sdlling functions before granting the offset.

According to Avisma, “the only activities arguably related to sdesto the end customer remaining at the
CEP LOT are order processing and freight and ddlivery servicesto send the materias to the United
States. These condtitute little more than logigtica inter-company transfer services, not the advanced
sdling sarvices performed by Avismain the Russan market.” Avisma's attempts to downplay the
logigtics involved in shipping magnesium from Russiato the United States, sometimes through a third
country, however, are not supported by the evidence on the record. 1n addition to shipping-related
functions, there are many other sdlling functionsinvolved. These functions are;

1 Technica Services: Avisma personnd made statements thet they provide alow leve of
technica services to both markets. These personnd stated that Tirus would be able to answer
most questions itsdlf, and that most of its home-market customers were dso familiar with the
technical aspects of the products. See Avisma Verification Report at 12.

2. Sdes Processing: The Department verified that Avisma maintains sales and accounting
personnel who work interchangeably for salesto both markets (although some sales personnel
are tasked specificaly to domedtic sales). While Avisma emphasized at verification that
domestic sadles involve more work given the wide variety of both quantities sold and customers
compared to the U.S. market, and the need for prepayment. See Avisma Verification Report
a 12. Neverthdess, someleve of processng is il involved in making salesto Tirus (see item
number 5 below regarding Avisma s saes negotiations with Tirus).

3. Freight Handling: As noted above, shipping to the United States gppears more complex than
Avismacdams. Asnoted by the Petitionersin their rebuttd brief, business proprietary
information suggests that U.S. sdesinvolve more complex operations than home-market
shipments.

4, Inventory Maintenance: Avismacdamsthat it mantains an inventory for its domestic cusomers.
However, domestic inventory expenses are not significantly different than export inventory
expenses. Moreover, Avismadoes not reference anything on the record to support its
assertion other than the fact thet it has oot sdes in the home market and not in the United
States.
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5. Sdles Forecadting and Researchr While Avisma negotiates long-term “contracts’ with its home-
market customers for planning purposes (see Avisma Verification Report at 6), as we learned
a the veification of Tirus

Tirus US said that near the end of each calendar year it begins
negotiations with Avismafor alocations of megnesum for the following
year. ... Tirus US personnel travel to Russia and negotiate an
alocation of Avisma's capacity to meet this demand. Tirus US takes
the vast mgjority of Avisma s capacity . . . and meeting the North
American demand is a priority for Avisma s cgpacity. Once
negotiations are completed and the transfer price agreed upon, Avisma
and Tirus US enter into annua agreements for shipments to the United
States. Different contracts might be concluded for different types of
metd, different destinations, and different transfer prices.

See Tirus Veification Report at 3.

Thus, Avisma has planning respongibilities arising from negotiating its U.S. long-term contracts
aswall.

The record reflects that Avismad s selling functions exclusive to the home market are limited to the
operaionsinvolved in completing barter sales (see, ., Avismd sreview of the prices assgned to
goods received in exchange for magnesium, discussed in the Avisma Verification Report at 13), deding
with more frequent sales to its Russian customers, and accounting for prepayment. These differences
do not condtitute the “ substantial differences’ required to find a more advanced home-market LOT.
Therefore, we continue to find that a CEP offset is not warranted.

Comment 7: Payment Datesfor Certain Home-Market Sales

The Petitioners argue that the Department should correct an gpparent error in Avisma s sales database
where some observations have payment dates after shipment dates even though the payment term for
those sdlesiis reported as “ prepayment.”  The Petitioners argue that the Department should replace the
reported payment date for those sales with a payment date based on those prepayment sales with
payment dates reported correctly.

Department’s Position:

The Petitioners are correct in noting that a number of payment dates reported in the home-market sdes
database are after the shipment date, even though the payment terms for those sdles are labeled as
“prepayment.”  Aswe noted in the Avisma Verification Report, in certain prepayment sales, Avisma
receives apartial payment before shipment and the ba ance after shipment. As explained in the report,
Avisma reported the date it recelved the balance of the payment as the date of payment. Thisresulted
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in the apparent discrepancy among payment date, shipment date, and payment terms, and thus a
resulting overstatement of credit expense.

In addition to the discrepancies affecting prepayment sales, the Department discovered at verification
severd other errorsin the reporting of payment dates, ranging up to over ayear difference between the
actual payment date and the date reported to the Department. See Avisma Verification Report at 18.
Avismaprovided severd different explanations for how the mistakes might have occurred. These
explanations dl involved prepayment sdes. However, the mistakes involved both prepayment and non-
prepayment sales. Avismaaso recognized that these incorrect dates might have been smply the result
of dataentry errors. 1d. Pursuant to section 776(a) of the Tariff Act of 1930, as amended (Act), the
Department may resort to facts otherwise available when the “necessary information is not available on
therecord,” or an interested party provides information “but that information cannot be verified . . . .”
The errorsin reporting payment dates discovered at verification cal into question the accuracy and
reliability of Avisma' s payment dates. We therefore determine that the payment dates reported cannot
be verified. Accordingly, we find it appropriate to rely on partia facts available to determine payment
date.

Section 776(b) of the Act provides that the Department may apply an adverse inference in selecting
from the facts otherwise available when “ an interested party has failed to cooperate by not acting to the
best of itsability . ...” Regarding this standard, the U.S. Court of Appedsfor the Federd Circuit has
stated:

While the standard does not require perfection and recogni zes that mistakes sometimes
occur, it does not condone inattentiveness, carel essness, or inadequate record keeping.
It assumes that importers are familiar with the rules and regulations that apply to the
import activities undertaken and requires that importers, to avoid arisk of an adverse
inference determination in responding to Commerce's inquiries. () take reasonable
sepsto kegp and maintain full and complete records documenting the information that a
reasonable importer should anticipate being caled upon to produce; (b) have familiarity
with al of the records it maintainsin its possesson, custody, or control; and (c) conduct
prompt, careful, and comprehendgve investigations of al relevant records that refer or
relate to the imports in question to the full extent of the importers ability to do so.

Nippon Stedl Corp. v. United States, 337 F.3d 1373, 1382 (Fed. Cir. 2003). The CIT has stated,
“The requirement that Commerce find the respondent did not comply *to the best of its ability’ at least
implies aduty on the respondent to make its response reasonably accurate.” Accia Specidi Terni
Sp.A. v. United States, 142 F. Supp. 2d 969, 989 (CIT 2001) (AST).

In Notice of Final Determination of Sdesat Less Than Fair Vaue: Stainless Stedl Sheet and Strip in
Coils From Itay, 64 FR 30750 (June 8, 1999), the respondent submitted a database at the request of
the Department. At verification, the Department found numerous discrepancies between the database
submitted and the company’ s records. The Department found that a reasonable check of this database
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by company officids prior to verification would have derted the company to the errors (64 FR at
30760). The CIT affirmed the Department’ s use of adverse facts available, sating, “At verification
Commerce was dble to identify many of the errors using only the information available to { the
respondent and its U.S. affiliate}.” AST, 142 F. Supp.2d at 988. The court continued, “Had {the
respondent} checked the data submitted, it could have identified errors and corrected them. It did
not.” Id.

The stuation issmilar here. Avismadid discover one incorrect payment in the course of preparing for
verification, araher large error, which it reported as aminor correction prior to the start of verification.
During verification, however, the Department found numerous other errors, some dso significant in size,
using only information available to Avisma. We determine that Avisma had the ability to conduct a
more thorough evauation of its own records prior to verification, and discover these errors on its own.
Had Avisma done o, it would have been derted that there was a problem with the method it used to
collect and report payment dates. Moreover, Avisma could have reported these problems to the
Department before the start of verification. Having failed to do so, the Department finds that Avisma
faled to cooperate to the best of its ability, and the application of an adverse inference is warranted.

As areault, the Department has determined that it is appropriate to replace the payment dates reported
by Avisma with the longest verified period between payment date and shipment date for prepayment
sdes (regardless of whether the payment was received in one or multiple ingtalments), and the shortest
verified period between payment date and shipment date for dl other sdes.

Comment 8. By-Product Credit

The Petitioners argue that the Department should recalculate Avisma s by-product credit for chlorine
trandfers and disposas. The Petitioners assert that Avisma assigns “ownership” of the chlorine gas
moving between the magnesium and titanium plants, and from both plants to the disposd facility, on the
basis of relative production quantities. The Petitioners point out that the Avisma V erification Report
shows that the decision as to which workshop's chlorine gasis disposed of (i.e., megnesium or
titanium) appearsto be an arbitrary one. The Petitioners contend that given the fact that only the
magnesium workshop generates a surplus of chlorine gas, Avisma s gas flows do not reflect the
physica redity of the production processes at the magnesium and titanium workshops.

The Petitioners maintain that there is no reason for the titanium plant to receive chlorine gas from the
magnesium plant while it disposes of chlorine gasitsdlf. Instead, the Petitioners assert, the titanium plant
should firgt use dl of the chlorine gasthat it generates rather than dispose of any. According to the
Petitioners, the magnesium plant profits from this arrangement by receiving a higher credit for the gas
generated. The Petitioners argue that accounting for the chlorine cycle at the titanium and magnesium
plants in this manner creates a dlear and unwarranted internd subsidy from the titanium mill to the
magnesium mill. Accordingly, the Petitioners assert, the Department should recognize that the only
surplus chlorine generated is a the magnesum mill. Thus, the Petitioners argue, the Department must
rgect Avisma s artificia and distortive methodology and reca culate the reported by-product offset
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accordingly.

The Petitioners argue that the physical flow with regard to the chlorine gas offset can be restated by
increasing the quantity of chlorine gas recycled at the titanium plant to equd the full quantity generated.
The Petitioners assert that, as a consequence, the quantity of chlorine gas flowing from the magnesum
plant to the titanium plant is reduced with a corresponding reduction in the by-product revenue
generated at the magnesum plant. The Petitioners contend that thisloss in by-product revenue at the
magnesium plant must be treated as an increase in the unit cost of al magnesium products produced by
Avismaduring the POI.

Avisma argues that no adjustment is required with respect to chlorine gas. According to Avisma, the
reported by-product offset for chlorine gas should remain unchanged because it is based on actud
verified information. Avismaassartsthat its chlorine dataiis used in the norma course of business and
does not digtort the dumping andysis. Avisma contends that if this actud datais not used, the cost of
magnesum will be overstated because the Petitioners alocation incorrectly assumes thet thereis no
disposal of chlorine gas at the titanium workshop. Avisma points out that the record evidence shows
that Avisma doesin fact digpose of some chlorine gas at the titanium facility. Further, Avisma assarts,
this evidence is based on daily production reports and actua amounts.

Avisma argues that even if any type of dlocation is gppropriate, it would be more appropriate to
alocate chlorine gas based on the percentage of the totd gas generated in the magnesium and titanium
production facilities. Avismamaintains that this methodology would recognize the fact that some of the
gas from the titanium facility is burned off. Accordingly, Avisma assarts, the amount of burned-off ges
assumed to come from titanium production would be based on the percentage of gas produced at the
titanium fadlity.

Department’s Position:

We agree with the Petitioners that we should recalculate Avisma s reported offset for chlorine gas.
Avisma generates chlorine gas as a by-product of both its magnesium and titanium production
processes. During the POI, the magnesium workshop produced more chlorine gas than it was able to
consume, and the titanium workshop consumed more chlorine gas than it was able to produce.
Overdl, Avisma digposed of significant quantities of chlorine gas. In the company’s cost accounting
records, these disposal quantities were distributed between both workshops. Thus, even though the
titanium workshop was not able to generate enough gas to meet its chlorine gas consumption
requirements, it till received credit for a Sgnificant quantity of disposals.

We do not digpute the fact that Avisma s treatment of the chlorine gas disposa quantitiesis based on
verified information in its cost accounting and production records. We believe, however, that the
information recorded in these records does not reflect the physicd redlity of Avisma s chlorine gas
flows. Chlorine gas generated in both magnesium and titanium production is Smilar, and can be used
interchangeably in either process. Additiondly, dl gasthat isto be disposed of is sent to one centra
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location to be burned off. Thus, the decision as to which gas should be disposed of (i.e., the gas
generated in the magnesium workshop or the gas generated in the titanium workshop) appearsto be an
arbitrary one, completely at the discretion of the company. Avismacould just as well have transferred
al of the excess chlorine gas generated at the magnesium workshop to the titanium workshop first
before burning it off, and recorded al disposalsin its production records as having occurred at the
titanium workshop.

Because the company can control which workshop's chlorine gas production to dispose of versus
which to consume, we find it appropriate to determine the chlorine gas offset based on an analysis of
each workshop’ stotd gas generation in relation to its total gas consumption. Consequently, we do not
find it reasonable to attribute any disposal quantities to the titanium workshop when the titanium
workshop cannot even generate enough gas to meet its production needs. Because the total disposal
quantity is more properly attributed to the only workshop that generates a surplus of chlorine gas, we
have therefore attributed the totd chlorine gas disposal quantity to the magnesium workshop and
recaculated Avisma s chlorine gas offset accordingly.

Comment 9: Depreciation Expense

The Petitioners argue that the Department should adjust Avisma' s reported depreciation costs to reflect
sgnificant inflation during the period from 1998 through 2003. According to the Petitioners, Avisma' s
asset values, as booked, sgnificantly understate current asset values. The Petitioners contend that a
review of the inflation rates experienced by Russiasince Avismalast revaued its fixed asset basein
1997 make it dlear that the purchasing power of the ruble has declined significantly. Thus, the
Petitioners reason, the unadjusted ruble vaues of assats reported in Avisma s books significantly
undergtate the actual value in 2003 rubles. The Petitioners maintain that because the depreciation in
Avisma sfinancid records is based on these unadjusted val ues, the reported depreciation expenseis
likewise sgnificantly understated.

The Petitioners argue that the 2001 gppraisa study submitted by Avisma, in exhibit 7 of its September
9, 2004 Supplementa Section D Questionnaire Response, dso shows that Avisma s asset vaues, as
booked, fail to reflect current asset values. The Petitioners assert that areview of the dataiin the 2001
gppraisal shows that the asset vaues booked by Avisma are only afraction of the actua values.

The Petitioners argue that although Avisma s decison not to revaue its fixed assetsis permissible under
Russan GAAP, the Department should still adjust the reported depreciation expense to avoid
digortions to the antidumping andyss. The Petitioners maintain that under section 773(f)(1)(A) of the
Act, if acompany’s norma books and records kept in accordance with loca GAAP do not reasonably
reflect the actual costs associated with the production and sale of merchandise, it is the Department’s
practice to rgject those records. See, eg., Micron Tech., Inc. v. United States, 893 F. Supp. 21, 34
(CIT 1995) and Notice of Fina Determination of Sales at Less Than Fair Vaue: Certain Hot-Rolled
Carbon Steel Hat Products from India, 66 FR 50406 (October 3, 2001) and accompanying Issues and
Decison Memorandum, at Comment 12. Thus, the Petitioners contend, an adjustment to Avisma's
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depreciation expense would be in accordance with the statute and the Department’ s long-standing
practice.

The Petitioners argue that the Department should reca culate the reported cost of production (COP)
data to capture the amount by which Avisma s reported depreciation expenses are understated.
Specificaly, the Petitioners assert, the Department should adjust the historica fixed asset vauesto
reflect current vaues by determining the ratio of inflation-adjusted fixed asset values to unadjusted
higtorical fixed assat vaues and gpplying thisratio to the reported depreciation expenses. The
Petitioners suggest that the Department should calculate the current asset vaues using the fair-market
vaue data contained in Avisma s 2001 gppraisd report. In the dternative, the Petitioners add, if the
Department decides not to rely on this data, it can caculate the adjusted fixed asset vaues based on the
inflation ratesin Russa (i.e., the producer price index as reported by the International Monetary Fund
in International Financid Saidtics (May 2004)) during the years since the last revaudtion (i.e,, the
period from 1998 to 2003). In either case, the Petitioners assert, the Department has verified datawith
which to restate Avisma' s fixed asset values and determine the amount by which the recorded book
vaues are understated.

Avisma argues that the Department should not adjust its reported depreciation expenses. According to
Avisma, Russawas not experiencing high inflation during the POl and the Department does not
normally go back to prior periods to revalue assets. Avisma cites Natice of Find Determination of
Sdesa Less Than Fair Vaue: Cut-to-L ength Carbon Stedl Plate Products from Indonesia, 64 FR
73164, 73170 (December 29, 1999), and asserts that the Department’ s normal rule for considering
whether to adjust for inflation is whether the country of manufacture experienced 25 percent or greater
inflation during the period of investigation or review. In the current investigation, Avisma points out, the
inflation rate in Russia during the POl was 15.49 percent, well below the 25 percent threshold (See
Avisma Cost Verification Report at page 4°7). Avisma acknowledges that in a number of cases, the
Department has adjusted a respondent’ s depreciation for inflation that was significant but not hyper-
inflationary, but asserts that it does not know of any case where the adjustment was based on inflation
experienced during periods prior to the period of investigation or review.

Avisma argues that the Department cannot adjust its recorded depreciation based on prices that
occurred during the non-market period. Avisma argues that the Department made clear in the
Graduation Memorandum, that the Department never intended to review transactions on a market
economy basis until after the effective graduation date in April 2002. Furthermore, Avismaasserts, the
Department has stated in numerous cases that for purposes of the dumping calculation, it would not rely
on pricesinaNME. Avisma contends that adjusting its 2003 depreciation based on data prior to April
2002 isimproper because it would be using NME prices as a benchmark for market-economy prices.
Avisma reasons that inflation figures are based on prices and, thus, the inflation figures prior to April
2002 cannat be rdlied upon for determining an antidumping margin.

2" Memorandum to Neal M. Hal per from Robert Greger, et a, Verification Report on the Cost of Production
and Constructed Value Data Submitted by JISC AVISMA Titanium-Magnesium Works December 30, 2004 (Avisma
Cost Verification Report).
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Avismamaintains that its reported depreciation expense is consgtent with Russan GAAP and should
be used for purposes of calculating COP. Avisma cites Certain Steel Concrete Reinforcing Bars from
Turkey: Find Results of Antidumping Duty Adminidrative Review, 66 FR 56274 (November 7,
2001) and accompanying 1ssues and Decison Memorandum, at Comment 16, and assertsthat in
accordance with section 773(f)(1)(A) of the Act, the Department’ s long-standing practice isto rely on
the data in a respondent’ s normal books and records where those records are prepared in accordance
with home country GAAP and reasonably reflect the COP. Accordingly, Avisma assets, it isthe
Department’ s practice to rely on the depreciation expense recorded in the reporting company’s
financiad satements. See Notice of Fina Determination of Sales at Less Than Fair Vaue: Sainless
Sed Bar from Itdy, 67 FR 3155 (January 23, 2002) and accompanying Issues and Decison
Memorandum, at Comment 48. Moreover, Avismanotes, section 773(f)(1)(A) aso states that the
Department will consder whether alocations have been historicaly used by the exporter or producer.
Findly, Avismaasserts, the SAA at 834 dtates that an exporter or producer is expected to demonstrate
that it has higtorically used its alocation methodologies particularly with regard to the establishment of
gppropriate amortization and depreciation periods. Avisma points out that its decison not to revaue its
asstsis both consstent with Russan GAAP and consistent with its past practice.

Avismaargues that its decison to not revaue its fixed assetsis dso consgtent with U.S. GAAP.
According to Avisma, the SAA, at 834, explains that the Department will consider U.S. GAAPIn
determining whether a company’ s records reasonably reflect costs. Under U.S. GAAP, Avisma
argues, it is clear that plant and machinery should not be written up above acquisition cost even to
reflect gppraisa value as would be the case here (see APB Opinion No. 6, Status of Accounting
Research Bulletins, paragraph 17). Therefore, Avisma reasons, even if the appraisal value exceeds
book vaue, Avisma s depreciation should not be adjusted consistent with U.S. GAAP.

Avismaargues tha the adjustment methodol ogies proposed by the Petitioners have significant flaws and
would overstate depreciation expense. Avisma contends that the data in the 2001 appraisal report is
flawed because both the replacement vaues and fair-market values in the report are based on NME
prices. Further, Avismaassarts, using the study would grosdy overstate any adjusment because it fails
to recognize acquisitions and disposals that occurred from 1998 to 2003. According to Avisma, the
Producer Price Index (PP1) datareferred to by the Petitioners suffers from some of the same flaws as
the datain the gppraisa report asit relieswholly or partialy on NME prices.

Avismamaintains that the gppraisa report was done for insurance and financing purposes and was not
intended for any other purpose. According to Avisma, the Petitioners have not cited one case where
the Department has substituted values from an insurance appraisa for the recorded book value of
assets. Moreover, Avismaargues, the appraisers so changed the average useful lives from those used
by Avisma, which diminishes the comparability between vaues. Findly, Avismaasserts, the 2003
update to the 2001 study is aso a flawed benchmark for these same reasons.

Department’s Position:

We agree with the Petitioners that Avisma's depreciation expense should be adjusted. Under section
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773(f)(1)(A) of the Act, costs are normally calculated based on the records of the exporter or
producer if such records are kept in accordance with GAPP of the exporting or producing country and
reasonably reflect the costs associated with the production and sale of the merchandise. Although the
depreciation expense reported by Avismawas based on Avisma s accounting records prepared in
accordance with Russian GAAP, it relies on fixed asset values from as far back as 1997. Moreover,
we note that Russia experienced significant inflation during the subsequent period from 1998 up to the
2003 POI. Specifically, the change in the PPI was 7.03 percent, 58.95 percent, 46.53 percent, 19.17
percent, 11.55 percent and 15.49 percent in the years from 1998 through 2003, respectively (see
International Financid Statidics, Internationa Monetary Fund (May 2004)). Because alarge part of
Avismd sfixed asset vaues are recorded in 1997 rubles, they do not reflect the red vaue in current
currency terms and are thus significantly understated. Accordingly, because the reported depreciation
expense is based on these understated va ues, we do not find that it reasonably reflects Avisma strue
current production costs.

With regard to Avismd s argument that the Department’ s rule for adjusting for inflation is whether the
country experienced 25 percent or grester inflation during the POl or POR, we find this argument to be
misplaced. This rule gpplies only to the decision regarding whether the Department should gpply its
high inflation methodology, and is not meant as a reasonableness test of whether a company’ s fixed
asts are properly valued. Moreover, in cases involving countries whose economies, while not
reaching the high inflation methodology threshold of 25 percent during the POl or POR, nonetheless are
continualy marked by high inflation from year to year, the Department has adjusted the respondent’s
depreciation expense for inflation in order to permit amore appropriate matching of costs and prices
based on equivaent currency units. See, eq., Certain Fresh Cut Fowers from Colombia; Find Results
of Antidumping Adminidrative Reviews 61 FR 42833, 42844 (August 19, 1996). Thus, while the
Russian economy did not meet the Department’ s high inflation standard during the POI, the significant
inflation that occurred in the years from 1997 to 2003 must be accounted for in Avisma' s fixed asset
vaues when caculating depreciation expense for the POI.

Regarding Avisma s argument that its decision not to revaue its assets is consstent with U.S. GAAP,
we note that U.S. GAAP does not provide for the revauation of fixed assets because inflation in the
U.S. economy is condggtently low. Thus, in thisinstance, U.S. GAAP does not provide a suitable
standard for judging the reasonableness of revauing fixed assets in an economy that has experienced
ggnificant inflation.

In evaluating how to properly restate Avisma s fixed assat vaues and capture the resulting depreciation
expense at current levels, we find that there are three aternative methodol ogies available on the record
of thisinvestigation: 1) adjust the fixed asset vaues to fair-market vaue using the 2001 gppraisa

report; 2) adjust the fixed asset vaues to fair-market vaue using the 2003 appraisa report; or 3) adjust
the fixed asset values using the PPl data published by the Internationa Monetary Fund (IMF). While
al three options are reasonable, we believe that the record evidence shows that adjusting the fixed
asset vaues using the 2003 appraisa report is preferable. The information in the 2003 gppraisd is
more contemporaneous with the POI and it reflects a certified measure of the current value of Avisma's
fixed assets established during a market economy period. Further, the valuesin the appraisa are
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measured at a specified point in time and thereby reflect dl additions and disposds of fixed assats that
occurred in prior periods. While both parties argue extensively about the appropriateness of using the
2001 gppraisd report, because we are not using thet report in our fina determination, we will not
address those points here. Therefore, for the final determination, we have adjusted Avisma s fixed
asset values and resulting depreciation expense based on the information in the 2003 gppraisal report.

Comment 10: Non-Operating Income and Expenses

The Petitioners argue that the Department should increase the G& A expense ratio to account for other
operating and non-operating expenses excluded by Avisma. The Petitioners refer to the Avisma Cost
Verification Report at page 3 and assert that other than foreign exchange gains and losses and certain
prior period cogts, dl of theseitems relate to the generd operations of the company. Thus, the
Petitioners contend, the Department should include these itemsin G&A for the find determination.

Avisma argues that the Department should not adjust the G& A rétio for the excluded other operating
and non-operating items. Avisma cites Notice of Final Determination of Sales at Less Than Fair Vaue:
Certain Cut-To-L ength Carbon-Quality Steel Plate Products from Korea, 64 FR 73196, 73209
(December 29, 1999), and asserts that in andyzing whether to include an item in G& A, the Department
congders the nature of the activity and whether the activity is significant enough to be treated separately
from the respondent’ s other business activities. According to Avisma, areview of the other operating
and non-operating items clearly shows that numerous expenses are not related to the genera operations
of the company. In the dterndive, if the Department makes such an adjustment, Avisma maintains that
the foreign exchange gains and losses and any amounts related to a certain affiliated party loan should
not beincluded in the revised G& A figure,

Department’s Position:

We agree with the Petitioners that Avisma's G& A ratio should be adjusted. The Department’s
established practice isto include in the G& A ratio caculation al revenues and expenses that relate to
the genera operations of the company asawhole. See, e.q., Slicomanganese from Brezil; Find
Reaults of Antidumping Adminigrative Review 69 FR 13813 (March 24, 2004) and accompanying

| ssues and Decison Memorandum, a Comment 10 (Slicomanganese from Braxzil); Notice of Fina
Determination of Sales at Less Than Fair Vaue: Certain Cold-Rolled Carbon-Stedl Hat Products from
Tawan, 67 FR 62104 (October 3, 2002) and accompanying Issues and Decision Memorandum, at
Comment 6; and Notice of Find Determination of Sdles at Less Than Fair Vaue: Certain Cold-Rolled
Fat-Rolled Carbon-Quality Stedl Products from Taiwan, 65 FR 34658 (May 31, 2000) and
accompanying Issues and Decison Memorandum, & Comment 11. Accordingly, in determining
whether particular items should be included in G& A, the Department reviews the nature of the item and
itsrelation to generd operations. At verification, the Department performed a detailed review of the
other operating and non-operating revenues and expensesin Avisma s financid statements and noted
that these items include gains and losses from the sales of fixed assets, pendlties, fines, service charges,
subscriptions and other miscellaneous expenses. None of these items was so significant as to condtitute
asgparate line of business. With the exception of foreign exchange gains and losses and certain prior
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period codts, dl of theitemsin question relate to genera operations. Therefore, we have included these
itemsin the G& A ratio caculation for the find determination.

Comment 11: Interest on Affiliated Party Loan

The Petitioners argue that the Department should recaculate Avisma sfinancia expense ratio to reflect
interest expenses related to an affiliated party loan. The Petitioners contend that the Department should
rgect Avisma s excluson of dl interest expenses related to this loan from the 2003 total financia
expenses. According to the Petitioners, Avisma' s treatment of these interest expenses inappropriatey
excludes amgor expense incurred by Avisma from theratio caculation and results in adigtortion in the
reported COP.

The Petitioners assert that Avismadid not provide support for its clam that Russan GAAP required the
company to capitaize the interest related to thisloan because of the specific use of the proceeds. The
Petitioners contend that while capitaization of the interest expense may be in accordance with Russian
GAAP, it may not be the only option. According to the Petitioners, Avismamay well have been ableto
expense the interest in the current year. Moreover, the Petitioners argue, whether the interest expense
is booked to the profit and loss statement or the balance shest, it is still ared, current cost to Avisma.

The Petitioners assart that U.S. GAAP alows for the capitdization of interest only in cases where the
associated loans are used to acquire certain types of assets. The Petitioners refer to Statement of
Financiad Accounting Standards (SFAS) No. 34 and point out that to quaify for interest capitaization
under U.S. GAAP, assets must require a period of time to prepare them for their intended use.
Further, the Petitioners note, under SFAS No. 58, the capitdization of interest expense related to
investmentsis alowed only prior to the commencement of operations of the investee. The Petitioners
contend that Avisma' s use of thisloan does not in any way meet the standard under U.S. GAAP.

The Petitioners argue that the loan extended to Avisma by its affiliate was not made at arm’s length and
does not reflect market conditions. The Petitioners assert that, because the transaction is between two
affiliated parties, the Department is obligated to examine whether or not the loan is an arm’ s-length
transaction. According to the Petitioners, the 2003 interest rate on the affiliated party loan standsin
gark contrast to the initially agreed-upon rate. Further, the Petitioners contend, a comparison to
standard market data on interest rates in Russia during 2003 indicates that the rate charged to Avisma
is not reflective of market conditions (see Internationa Financid Stetigtics (May 2004)). Accordingly,
the Petitioners argue, the Department should rgject Avisma s exclusion of the interest expense on the
loan from its affiliate and apply its sandard arm'’ s-length criteriato theloan in order to caculate an
interest expense based on the higher of the transfer price, the market price, or the cost of the loan.
See, eq., Notice of Fina Determination of Salesa L ess Than Fair Vaue: Silicomanganese from
Venezuda, 67 FR 15533 (April 2, 2002) and accompanying Issues and Decison Memorandum, at
Comment 3. The Petitioners contend that based on this arm’ s-length test, the Department should
caculate the interest expense on this loan based on the rate in the origina |oan agreement.

Avisma argues that the Department should not adjust its financia expense rétio to include interest
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expense on its affiliated party loan. Avisma contends that the expense should not be included in the
financia expenseratio because it was not related to production. Moreover, Avisma maintains, because
the interest on this loan was clearly tied to investment activity, it should not be included in Avisma's
cods. Avismacites Notice of Find Determination of Sdes at Less Than Fair Vaue: Fresh Atlantic
Sdmon from Chile, 63 FR 31411, 31436 (June 9, 1998) and Circular Welded Non-Alloy Sted Pipe
from the Republic of Korea; Find Results of Antidumping Adminidrative Review 66 FR 18747 (April
11, 2001) and accompanying Issues and Decision Memorandum, at Comment 11, and assartsthat it is
the Department’ s position that expenses related to investment activities should not be included in a
respondent’ s costs.

Avisma argues that the Department verified that the trestment of the interest expense on its affiliated
party loan was consgtent with Russan GAAP. Furthermore, Avisma asserts, whether or not U.S.
GAAP dlowsfor the capitdization of interes, it is not the final word on the trestment of non-operating
expenses in antidumping cases. Therefore, Avisma concludes, in accordance with past practice, the
Department should not include the interest expense on the ffiliated party loan in Avismd s financiad
expense ratio.

Department’s Position:

We agree with Avisma that we should not include the interest on its affiliated party loan in the
cdculation of the financia expenseratio, dbet not for the same reasons cited by Avisma. Dueto the
proprietary nature of the specific information involved, however, ameaningful discusson of our position
on thisissueis not possible in this public memorandum. We have therefore addressed our positionina
separate memorandum which will be placed on the officid record. See Memorandum to Ned M.
Halper from Robert B. Greger, Re: Cost of Production and Constructed Vaue Calculation
Adjusments for the Finad Determination, February 16, 2005.

Comment 12: Foreign Exchange Gains and L osses

The Petitioners argue that the Department should continue to increase the financid expenseratio to
reflect foreign exchange losses asiit did a the preiminary determination. The Petitioners assert that the
Department correctly concluded in its Prdiminary Determingtion that these losses should have been
reported as part of the financia expense factor. Thus, the Petitioners conclude, the Department should
include the net foreign exchange lossesin the ratio caculation in the final determination.

Department’s Position:

We agree with the Petitioners that the financial expense ratio should reflect foreign exchange losses.
Our practiceisto include in the financia expense ratio caculation the total net foreign exchange gain or
loss reported in the financia statement of the same entity used to compute a respondent’ s net interest
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expense. See, eg., Slicomanganese from Brazil and accompanying Issues and Decision
Memorandum, at Comment 14; Stainless Sied Bar from India: Find Results of Antidumping Duty
Adminidraive Review, 68 FR 47543 (August 11, 2003); and accompanying Issues and Decision
Memorandum, at Comment 6, and Certain Preserved Mushrooms from Indonesa: Preliminary Results
of Antidumping Duty Adminigirative Review and Intent to Revoke Order in Part, 68 FR 11051 (March
7,2003). Thus, for purposes of thisfind determination, we have continued to include the total net
foreign exchange losses from Avisma s 2003 financid statementsin the financid expenseratio
cdculation.

Comment 13: Model Matching of Certain SMW Products

SMW argues that the modd matching criteria used in the Prliminary Determination lead to erroneous
matching of two of SMW’ s products, a secondary aloy product made from scrap and sold in the
United States and a specid-grade product made from 100 percent primary magnesium sold in the
home market. SMW claims that these two products are sold at very different prices and are composed
of different source materials. SMW suggests that, because there is no comparable product in the home
market, the Department should use congtructed value (CV) to cdculate normal vaue for this secondary
aloy product.

Department’s Position:

Like Avisma, SMW did not raise any concerns with the Department’s model match criteria until
verification. Even at this point, SMW does not suggest how the model matching criteria should be
dtered, but instead recommends that for sales of secondary aloys to the United States the Department
move directly to CV.

However, asthe Federa Circuit has held, “{t} he plain language of the statute requires Commerce to
base foreign market vaue on nonidentica but smilar merchandise.. . . rather than CV when sdes of
identical merchandise have been found to be outside the ordinary course of trade.” Cemex, SA., V.
United States, 133 F.3d 897, 904 (Fed. Cir., Jan. 8, 1998). Therefore, aslong as sdlesof smilar
home-market products are available (i.e., above cost, within the “difmer” test for smilarity, and
otherwise within the ordinary course of trade) the Department must use those sdles for price-to-price
comparisons before resorting to CV.

Comment 14: Date of Sale

SMW argues that the Department, in itsfina determination, should adopt contract date asthe date of
sdeforitsU.S sdes. SMW claimsthat most of its U.S. sales are made pursuant to long-term or
annua contracts. SMW argues that the Department should use contract date because this is when the
terms of the sdle (i.e., price and quantity) are established, or, in the event of a contract amendment, re-
established. SMW notes that the Department reviewed the various types of contractsissued by both
U.S. affiliates during verification, including those contracts that provided for price and quantity
renegotiation.
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SMW also argues that contract date is the appropriate date of sale because the Department used
contract date in a previous investigation of magnesium from Russiain 2000-2001. In the course of that
investigation, the Department even instructed SMW to report post-POI shipments made pursuant to
contracts concluded or amended during the POl. SMW clamsthat the type of long-term contracts
and the conditions of sdle in the current investigation are the same as they were in the previous case.

The Petitioners argue that the Department should continue to use invoice date as date of sale for
SMW’'sU.S. sdes. The Petitioners claim that the Department’ s regulations create a presumption that
invoice date isthe date of sde unlessit is demongtrated to the Department’ s satifaction that the
material terms of sale cannot change prior to invoicing. They assert that SMW has not demonstrated
that it is entitled to an exception to the Department’ s norma practice of usng invoice date as the date of
sde. According to the Petitioners, what SMW' s affiliates are characterizing as * contracts’ are, in fact,
non-binding supply agreements. The Petitioners cite facts within the verification reports demongrating
that many customers continue to submit purchase ordersto the U.S. affiliates even though contracts are

supposedly in place.
Department’s Position:

According to section 351.401(i) of the Department’ s regulations, in identifying the date of sdethe
Department “normaly will use the date of invoice. . . However, the Department may use a date other
than the date of invoiceif the { Department} is satisfied that a different date better reflects the date on
which the exporter or producer establishes the materia terms of sde.”

The Department has determined that SMW has not brought to our attention sufficient information to
demongtrate that the Department should depart from its presumptive dete of sde, the invoice date. See
SeAH Stedl Corp. V. United States, Ct. No. 00-04-00157, dlip op. 01-20 at 6, n.1 (CIT February
23, 2001). SMW makesdl its U.S. sdlesthrough two affiliated importers, Solimin and Cometals.
While the Department verified that Cometalsin generd ships and invoices its sdes according to the
terms of its contracts, the Department aso saw at verification that Solimin often doesnot. When
examining long-term contracts, we saw that “{i}f the price is renegotiated, according to Solimin, an
amended contract is not ways issued. Regardless of these long-term contracts, quantities and
shipment schedules are dso flexible” See page 5 of Solimin Verification Report.2 Thus, revisonsto
contracts are not dways memoridized and amended contract dates do not dways exist. Moreover, it
is problemeatic to use contract dates, or amended contract dates, if it is not unusua for the underlying
contract terms to be revised fredly, especidly if such revisons are the result of changing market
conditions. Theterms of such contracts cannot be said to be fixed, if both parties know that the terms
may change as circumstances dictate.

28 Memorandum to the File, from Joshua Reitze and Kimberley Hunt, Magnesium Metal From The Russian
Federation: Magnesium Metal From The Russian Federation: U.S. Sales Verification, December 29, 2004 (Solimin

Verification Report).
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The Department described just this type of Situation in the preamble to the regulation addressing date of
sde

The existence of an enforceable sales agreement between the buyer and sdller does not
dter the fact that, as a practicd matter, customers frequently change their minds and
sdlers are respongive to those changes. The Department aso has found that in many
indusgtries, even though a buyer and sdller may initidly agree on the terms of sde, those
terms remain negotiable and are not findly established until the sdeisinvoiced. ... A
preliminary agreement on terms, even if reduced to writing, in an indusiry where
renegotiation is common does not provide any religble indication that the terms are truly
“egablished” in the minds of the buyer and SHler.

Antidumping Duties; Countervailing Duties; Find Rule, 62 FR 27296, 27348-49 (May 19, 1997).

Furthermore, while the terms of most of Cometals' contracts examined by the Department at
verification were fulfilled without change, one was not. While such arecord might be enough to
conclude that Cometals contracts “ generaly are adhered to,” it does not support the conclusion that
contract date is more religble than invoice date for purposes of our methodology, especialy when
viewed in combination with the sales practices of SMW’ s shipments through Solomin. See Cometas
Veificaion Report.? Asnoted above, our regulations require the use of invoice date unless another
dateis found that “better” reflects when the terms of sde are fixed.

Findly, we agree with the Petitioners that SeAH, Slip Op. 01-20 (CIT Feb. 23, 2001), is on point
here. Inthat case, SeAH Sted Corp. argued that contract date was the appropriate date of sale, even
when the terms of the contract changed, because those changes could be characterized as* amended
contracts.” In response, the CIT stated:

Notwithstanding plaintiff’s attempt to characterize the faxed changes as smply an
“amendment to the contract,” . . . and therefore not a change warranting use of invoice
date asthe date of sde, such postcontract modifications are precisely the sort of
“amendments’ that form the basis of the Department’ s regulatory presumption in favor
of invoice date.

Id. at 9.
Comment 15: Salesto the Russian Gover nment Stockpile

SMW argues that sdles made to the Russian government stockpile should be disregarded for the fina

29 Memorandum to the File, from Joshua Reitze and Kimberley Hunt, Magnesium Metal From The Russian
Federation: Magnesium Metal From The Russian Federation: U.S. Sales Verification (Cometals), December 30, 2004
(Cometals Verification Report).
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determination because they are outside the ordinary course of trade, as defined in 19 U.S.C. 1677
(15). SMW notes that stockpile sales differ from sales of the same product made by SMW in the
ordinary course of trade because: (1) they are made to the government, which is anon-commercia
entity, and the product is used for non-commercia purposes,; (2) the Russian government can legdly
compd SMW to supply the stockpile; (3) the contract specifies unique packing requirements absent in
other sdles of the same materid; (4) the contract requires SMW to provide a ten-year guarantee on this
materid (as opposed to sx months on non-stockpile sales); and (5) the price on these sdlesis different
than the price of non-stockpile sales of the same product.

The Petitioners contend that these sdes should be included in the Department’ s final determination.
They argue that sales to the government stockpile are not outside the ordinary course of trade. The
Petitioners clam that such a determination must be based on dl pertinent factors, not smply factors that
have been sdectively chosen by respondents, such as sdesterms and price. The Petitioners claim that
the totdity of the evidence demondrates that the stockpile sales were made in the ordinary course of
trade. The Petitioners further note that the record indicates that the stockpile contract was negotiated
by both parties under normal business terms and under norma commercid circumstances.

Department’s Position:

The Department has determined that SMW' s sdles to the Russian government stockpile are not outside
the ordinary course of trade and should be used in calculating normal vaue. We agree with SMW's
clam that the Department should examine such factors as “ quantity, pricing, sdesterms, and customer
type’ in making this determination, and that ultimately such a determination should be based on “the
totality of the circumstances.” However, we conclude that an examination of dl the factors cited by
SMW and the Petitioners does not lead to a conclusion that these sales are outside the ordinary course
of trade. In particular, we find that:

1 Stockpile sdles condtitute a significant portion of SMW’s home-market sdes.

2. The products sold to the stockpile do not differ in physica characteristics from products
commonly sold to other customers; in fact, they areidentical. They differ only in terms of
packaging, and the guarantee provided by SMW is reflected only in a promise to replace
defective merchandise, not in different physical qualities.

3. SMW'’s argument regarding the price of stockpile sdesinvolves solely a discussion of gross
price. SMW does not provide any argument that the adjusted net price of the product differs
from that of identicad merchandise sold to other customers. The fallure to demondrate the
anomalous nature of the net price of these sdesis epecialy important in this case, given that
differences noted by SMW, eg., packing and guarantee expenses, would be adjusted for by
the Department prior to any comparison to U.S. sales.

4, SMW does not reference any factua information on the record to support its conclusion that
this stockpile magnesium is not used for consumption. While undoubtedly the materid isbeing
purchased to be held in storage for the immediate future, clearly the purpose of the purchaseis
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to ensure adequate supply of magnesum at atime in the future, when demand may exceed the
supply avallable in the market. We believe that the relevant distinction between commercid
and non-commercia customers refers not to present versus future consumption (in
manufacturing or otherwise), but to customers who intend to consume or resdll the product
versus customers who buy samples purdy for evaluation purposes. See, eg., Granular
Polytetrafluoroethylene Resin from Japan; Finad Results of Antidumping Duty Adminidrative
Review, 58 FR 50343, 50345 (Sept. 1993) (“{ T} he sdesin question are a o not for
consumption, but rather for evauation purposes. .. .").

5. There is no Department precedent for concluding that sales to governments are outside the
ordinary course of trade per se or in combination with other facts. In fact, in another case we
rgjected a clam that sdes to government agencies should be considered outside the ordinary
course of trade because they were supposedly “ state controlled” and not made under “free
market” conditions. See Find Determination of Sales at Less than Fair Vaue, Generic
Cephalexin Capsules from Canada, 54 FR 26820 (June 26, 1989).

SMW cites a Russan law which alows the Russian government to compel certain manufacturersto
conclude contracts to supply materiasto state stockpiles. While SMW brought thislaw to the
Department’ s attention at verification, SMW aso dated thet “there is some amount of negotiation
involved regarding the price’ and made two additiond clams, which are business-proprietary,
suggesting that while SMW might be compelled to conclude these contracts, it is not compelled to
accept precise terms of sale. See SMW Verification Report® at 9. Moreover, thereis no evidence on
the record which supports the conclusion that SMW was in fact forced to enter into the transactions at
issue. The Department aso learned a verification that Avismahad in past years sold magnesium to the
government stockpile, but did not make any such sales during the POI. In addition to supporting the
conclusion that these sdles are not unordinary, the fact that Avisma did not make such saes during the
POI indicates they may not be as compulsory as SMW suggests. See Avisma Verificaion Report at
21.

Comment 16: Certain Selling Expenses on Salesto the Stockpile

The Ptitioners claim that home-market indirect slling expenses improperly include an amount for
certain alleged expenses related to sales to the government stockpile. The Petitioners argue that these
expenses should not be included in the calculation of home-market indirect salling expenses because
they congtitute a direct salling expense. Moreover, the Department rejected informetion related to
these expenses at verification for being untimely new factua information and did not verify any facts
concerning these expenses.

SMW agrees with the Petitioners that the expenses in question are not indirect salling expenses. SMW
explansthat, at verification, they were used in the reconciliation of SMW’stota sdling expensesin

30 Memorandum to the File, from MariaMacKay and Mark Hoadley, Magnesium Metal From The Russian
Federation: Verification Report for Solikamsk Magnesium Works, December 27, 2004 (SMW Verification Report).
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SMW’s financids (which do not include these expenses) to the total selling expenses recorded in
SMW’ s management reports (which do include these expenses), as described in the verification report.

Department’s Postion:

Asnoted in our report, the Department determined at the sales verification that the indirect selling
expenses reported in the sales database were incorrect. We were able, however, to verify the indirect
sling expenses reported in the cost database and matched them to the management reportsin which
sdling expenses are recorded on a product-specific basis. Because the expensesin question were not
included in indirect selling expenses for the product in question in the cost database, these expenses are
not factored into the indirect selling expense calculation. Hence, no adjustment is necessary.

Comment 17: Domestic Inventory Carrying Costs

The Petitioners urge the Department to include in the caculation of inventory carrying costsfor U.S.
sdesavduefor daysin inventory & SMW. Thiswould correct an omisson by SMW explained in the
Department’ s verification report.

SMW notes that the Department did verify the average time during which subject merchandise was
held in inventory at the plant. SMW argues that the ca culations were based on an average of two
dternae inventory periods, and that this average was verified and confirmed as accurate by the
Department.

Department’s Position:

Aswe noted in the verification report, SMW'’ s domestic inventory carrying cost for its U.S. sdes
includes days at sea, but not days in inventory at SMW’s Russian facilities. See SMW Veification
Report a 17. Therefore, for the find determination, we will increase domestic inventory carrying costs
by the number of daysheld a& SMW's Russan facilities.

Comment 18: Sdling Expenses Reported in the Cost File

SMW cdamsthat it inadvertently included sdling expensesin the reported COP. SMW maintains that
the same sdlling expenses were included in both the variable overhead fidd of the cost file, and in
SMW’s Sections B and C questionnaire response. SMW argues that for the final determination, the
Department should remove selling expenses from the reported cost.

The Petitioners point out that, while SMW included sdlling expenses in the reported COP, the company
falled to suggest a method for the Department to correct this error. According to the Petitioners, the
impact of the error on the reported cost can be determined by expressing the amount of incorrectly
included salling expenses as a percentage of the total cost of manufacturing (COM), and then reducing
the reported COM of each control number (CONNUM) by that ratio.
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Department’s Position:

We agree with the Respondent that certain selling expenses were inadvertently included in the reported
COP. At verification, we noted that product-specific salling expenses were reported for each sdein
the home-market and U.S. sales databases, and the same per-unit expenses were aso reported in the
cost file. We disagree with the Petitioners that this adjustment should be expressed as aratio of the
total sdlling expensesto thetotd COM. We note that SMW reported salling expenses as a separate
datafield in the cost database (i.e., fidd VOH2, see SMW Codt Verification Report® a Exhibit 9).
Accordingly, for thefind determination, we have adjusted the reported cost to exclude thisfidd (i.e.,
fiedd VOH2) from the cost database.

Comment 19: General and Adminigrative (G& A) Expenses

SMW notes that during the cost verification, the Department identified a number of income and
expense items that were excluded from the reported costs. The Respondent argues that if the
Department decides to adjust the reported G& A expense rate for these items, certain expenses should
be disregarded for the purposes of the adjustment. The Petitioners argue that dl of these items should
be included in the G& A expense.

We cannot meaningfully summarize or address the specifics of the Respondent’ s and the Petitioners
arguments regarding this issue in this public memorandum, as a thorough discusson is only possble by
means of reference to business proprietary information. We have addressed the parties' arguments, as
well as our position, in a separate memorandum which will be placed on the officid record. See
Memorandum from Ernest Gziryan to Ned Ha per regarding Cost of Production and Constructed
Vdue Caculation Adjusments for the Final Determination, dated February 16, 2005. A public version
of this memorandum is on file in the Department’s CRU.

Comment 20: Factory Overhead

SMW argues that the reported factory overhead cost was properly based on the company’sinterna
management reports. The Respondent concedes that the total amount of the factory overhead
recorded in the audited financid statements differs from the amount of factory overhead in the
management reports. SMW claims that the difference is attributable to the cost of products produced
specificaly for the Russan stockpile. Thus, according to the Respondent, any adjustment to factory
overhead should be made only to the cost of products for the stockpile, and because sdesto the
stockpile are outside the ordinary course of trade, no adjustment to the factory overhead cost is
required. The Respondent further suggeststhat if the stockpile saes are not excluded from
consderation, the Department should alocate the additional overhead costs based on quantities

sl Memorandum to Neal M. Halper from Ernest Gziryan, et a; Verification Report on the Cost of Production
and Constructed Value Data Submitted by Solikamsk Magnesium Works, December 30, 2004 (SMW Cost Verification

Report).

45



shipped over the years in which sales to the Russian stockpile were made (i.e., 2003 and 2004).

The Petitioners argue that, while it may be correct that the expenses at issue are Specificdly attributable
to the stockpile sales, the fact remains that al costs related to the production of the subject merchandise
should be reflected in the reported costs. The Petitioners note that because the Department requires
respondents to report a single weighted-average cost per CONNUM based on production volume
regardless of market, the nature of specific sales of that product does not enter into consderation.
Accordingly, the Petitioners conclude, the Department should adjust SMW’ s fixed overhead cost to
account for the unreported difference.

Department’s Position:

We agree with the Petitioners that al costs related to the production of the subject merchandise during
the POI should be included in the reported COP. The fact that some products manufactured during the
POI were later sold as stockpile materia should have no effect on the reported COP for these
products. Thus, the additiond factory overhead costs should be included in the costs for the relevant
CONNUM.

Regarding the Respondent’ s argument that because the additiona expenses are attributable only to the
cost of stockpile products, and because sales to the stockpile are outside the ordinary course of trade,
no adjustment to factory overhead cost is required, we disagree. First, we note that we have
determined to include stockpile sales as we have not found that they are outside the ordinary course of
trade. Second, we note that the expenses at issue were recorded in SMW'’ s audited financia
gatements as factory overhead, which normaly includes expenses not directly attributable to specific
sdes of products. Moreover, in caculating a single weighted-average cost for each CONNUM, the
worldwide production quantities of al products with smilar matching characteristics should be included.
Record evidence shows that the stockpile sdlesfal within the same CONNUM as other non-stockpile
products based on the Department’ s matching characteristics. Thus, the cost of these products should
be included in the reported CONNUM-specific costs. Accordingly, for the find determination, we
have increased the reported fixed overhead cost to reflect the tota amount of fixed overhead as
recorded in SMW' s audited financia statements.

Comment 21. By-product Offset

SMW claimsthat it properly valued by-product chlorine gas generated during the POI. The Petitioners
argue that the Department should reject SMW’ s claim for a by-product offset for chlorine gas
generated by the magnesium production unit and transferred to other production units.

We cannot meaningfully summarize or address the specifics of the Respondent’ s and the Petitioners
arguments regarding this issue in this public memorandum, as a complete discusson is only possible by
means of reference to business proprietary information. We have addressed the parties’ arguments and
our pogition in a separate memorandum which will be placed on the officia record. See Memorandum
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from Ernest Gziryan to Ned Ha per regarding Cost of Production and Constructed Vaue Caculation
Adjusments for the Find Determination, dated February 16, 2005. A public versonison filein the
Department’ s CRU.

Comment 22 Major Input

SMW purchased carndlite, which is used in magnesum production, from an affiliated company.
Because carndlite condtitutes amgor input in the production of magnesium, the Petitioners suggest that
the Department should adjust SMW' s reported cost of manufacturing to reflect the higher of the
transfer price, market price, or COP of carndlite in accordance with section 773(f)(3) of the Act.

SMW argues that if the Department decides to make an adjustment to SMW'’ s cost of manufacturing
as proposed by the Petitioners, it should use for comparison the cost of carnallite as recorded in
SMW’ s books rather than the average transfer price paid to an affiliated supplier.

Department’s Position:

We agree with the Petitioners that the gpplication of the mgor input rule in accordance with section
773(f)(3) of the Act iswarranted in this case. For the final determination, we adjusted the reported
cost of carndlite purchased from an affiliated supplier in accordance with the mgjor input rule of section
773(f)(3). Asto the Respondent’ s argument that the cost as recorded in SMW’ s books should be
used for comparison, we note that the cost of carnallite recorded in SMW’ s books includes, in addition
to the transfer price paid to an affiliated supplier, the cost of certain services provided by unaffiliated
companies. We note that, while SMW included the cost of these servicesin the cost of carndlite, the
services are provided by an unaffiliated company after the carndlite is purchased. Thus, we find that
the cost of these servicesis not part of the transfer price paid to the affiliated supplier, and we excluded
these costs from our anaysis.

Comment 23: Weighted Average Per-Unit Cost

The Petitioners note that in the reported cost database, SMW provided multiple costs for the same
CONNUM. The Petitioners argue that the Department should revise the reported cost for this
CONNUM to reflect asingle weighted-average cost. The Petitioners further claim that because SMW
did not provide the production quantity for the product with the highest per-unit cost included in this
CONNUM, it is not possible for the Department to accurately calculate a weighted-average cost. As
such, the Petitioners conclude, the Department should base the cost for this CONNUM dtrictly on the
cost of that specific product.

The Respondent refutes the Petitioners claim that SMW did not provide the production quantity for
one of the productsincluded the CONNUM at issue. SMW points out that SMW provided
production quantity for this product in its response to Section D of the Department’ s questionnaire, as
well as at verification. Thus, according to SMW, a weighted-average cost for this CONNUM can
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eadly be cdculated. SMW further argues that because one of the products included in this CONNUM
represents product sold to the Russian stockpile, and because sales to the stockpile were made outside
the ordinary course of trade, the cost of this product should not be included in the caculation of the
weighted-average cost for this CONNUM.

Department’s Position:

We agree with both parties that a single weighted-average cost must be calculated for each
CONNUM. We note that, contrary to the Petitioners claim, SMW provided production quantity for
al productsincluded in the CONNUM at issue. See SMW’s August 16, 2004 Section D
questionnaire response, exhibit 18, and SMW Codgt Verification Report a exhibit 8. Accordingly, for
thefina determination, we calculated a single weighted-average cost for this CONNUM. Asto the
Respondent’ s argument that the cost for this product should be excluded from the average cost
caculation because sales of the product are outside the ordinary course of trade, the issue is moot
because we find that sales to the stockpile were not outside the ordinary course of trade. See the
Department’ s Position at Comment 10, above.

Comment 24: General and Administrative Expenses - Solikamsk Desulphurizer Works
(SZD)

The Petitioners note thet at verification, the Department found that the Respondent excluded certain
non-operating income and expense items from the calculation of the G& A expense rate reported for
SZD, the affiliated company that produces granular magnesium from magnesium products purchased
from SMW. The Petitioners argue that al non-operating items should be included in the caculation of
SZD’s G& A expenserate.

Department’s Position:
We agree with the Petitioners. At verification, we reviewed the details of the excluded non-operating
items and noted that they related to the generd operations of the company. Accordingly, for the find

determination, we included al of SZD’s non-operating items in the caculation of the G& A expense rate
for &ZD.
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Recommendation

Based on our analysis of the comments received, we recommend adopting the positions described
above. If these recommendations are accepted, we will publish the final results and the find
weighted-average dumping margin in the Federal Regiger.

Agree Disagree

Joseph A. Spetrini
Acting Assstant Secretary
for Import Administration

(Date)
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